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Unto  our  gentle  senses.” 
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EDITION. 


This  work  being  again  out  of  print,  we  have  been  asked  by 
the  publishers  to  revise  and  rewrite  a new  Edition.  Pres- 
sure of  professional  engagements  has  prevented  our  doing 
so  for  some  months.  This  has  not  been  unfortunate  because 
in  the  meantime  the  important  cases  of  Warren  v.  Brown 
and  Home  <&  Colonial  Stores  v.  Colls  (see  pp.  93  and  99) 
have  been  heard  in  the  Court  of  Appeal,  and  we  are  there- 
fore enabled  to  give  their  weighty  decisions.  Several  judges 
on  the  equity  side  have  seemed  in  recent  years  to  incline 
rather  to  a leniency  towards  the  servient  owner  with  regard 
to  light  and  air,  and  to  treat  easements  of  this  nature  on  a 
different  basis  to  those  of  any  other  nature.  The  Court  of 
Appeal  has  now  put  the  law  in  the  same  state  as  it  used  to  be, 
and  any  material  damage  to  this  form  of  easement  is  treated 
in  a serious  manner.  We  have  given  some  of  the  legal  dis- 
cussions in  extenso  because  we  feel  that  by  studying  the 
more  important  judgments  of  the  Courts,  the  law  on  the 
subject  is  better  understood  than  by  giving  a mere  summary, 
which  latter  is  sometimes  liable  to  give  incomplete  and 
erroneous  impressions. 

We  have  endeavoured  to  make  the  work  more  useful  by 
giving  leading  cases  (with  references)  and  modern  decisions, 
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and  have  added  six  new  plates  illustrating  the  effect  of  new 
buildings  upon  existing  easements,  such  diagrams  having 
been  successful  in  the  Courts.  We  would  warn  our  readers, 
however,  against  accepting  any  fixed  rules  as  to  angles  of 
obstruction,  &c.,  as  they  must  remember  that  each  case 
must  depend  upon  its  own  merits,  and  that  which  is  applic- 
able in  one  case  is  often  useless  in  another. 

BANISTER  F.  FLETCHER. 

H.  PHILLIPS  FLETCHER. 


March  1902. 


INTRODUCTORY  NOTE. 


There  have  been  many  papers  read,  and  many  discussions 
have  taken  place  during  recent  years,  at  the  Royal  Institute 
of  British  Architects  and  at  the  Surveyors’  Institution  upon 
the  necessity  of  some  kind  of  modification  of  the  existing 
law  relating  to  light  and  air.  These  latter  culminated  in  a 
report  issued  by  a joint  Committee  of  the  two  Institutes 
in  1901.  This  report  embraces  the  following  suggestions 
(inter  alia)  of  which  we  give  a brief  summary  : — 


1.  That  in  future  it  shall  be  impossible  to  acquire  the  easement 
of  light  of  an  extraordinary  amount  for  special  purposes. 

2.  That  an  owner  against  whom  the  Prescription  Act  has  not  run 
may  serve  notice  upon  his  neighbour.  Such  notice  to  he  equivalent 
to  an  interruption  for  one  year.  The  notice  to  run  with  the  land. 

3.  Plans  of  buildings  to  be  taken  down  may  be  prepared  and 
certified  by  District  Surveyor,  or  County  Borough  Surveyor,  and  such 
plans  to  be  accepted  as  legal  evidence. 

4.  No  building  erected  after  the  1st  January  1905  abutting  upon 
any  street,  &c.,  shall  acquire  fresh  rights  of  light  and  air. 

Clauses  5,  6,  7,  8,  and  9 set  out  that  the  dominant  owner  may 
require  to  see  plans  of  proposed  buildings,  and  if  he  objects  he  is  to 
appoint  his  surveyor.  The  servient  owner  is  to  do  the  same.  The 
surveyors  are  to  appoint  an  umpire. 
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10.  Provides  for  a Tribunal  to  whom  either  party  may  appeal 
from  the  umpire. 

11.  Provides  for  a further  appeal  to  the  High  Court. 

12.  In  any  action  either  party  may  apply  to  the  Judge  by 
summons  to  hear  the  case  with  an  assessor  or  assessors,  or  to  refer 
the  same  to  arbitration  under  Clauses  8 and  10. 

We  have  the  very  greatest  respect  for  the  distinguished 
gentlemen  who  formed  this  Committee,  hut  we  do  not  think 
that  the  methods  suggested  will  justly  meet  the  present 
position  of  the  question.  The  suggestions  contained  in 
Clauses  5 to  10  are  founded  upon  the  present  procedure, 
under  the  London  Building  Act,  1894,  for  the  settlement 
of  party  wall  disputes.  But  the  many  legal  points  that  are 
often  involved  in  light  and  air  cases  should  scarcely  be  left 
to  the  surveyors  to  settle.  Moreover,  it  seems  to  us  that 
the  permission  to  keejJ  on  appealing  might  delay  the  build- 
ing operations  much  more  than  at  the  present  time. 

Another  point  that  seems  to  have  escaped  the  Joint 
Committee  is  that  if  the  easement  to  light  and  air  is  to  be 
abolished,  why  should  not  this  be  applied  to  any  other  kind 
of  easement?  A purchaser  is  as  much  entitled  to  buy  a 
house  with  dominant  lights  as  he  has  to  buy  one  with  any 
other  easement,  such  as  a right  of  support,  &c. 

We  are  quite  aware  from  bitter  experience  how  galling 
it  is  to  have  clients’  buildings  stopped  because  it  is 
alleged  that  you  are  infringing  some  dominant  easement, 
and  many  of  us,  from  continually  looking  at  light  and  air 
from  this  standpoint,  are  perhaps  apt  to  take  rather  a one- 
sided view.  If  we  were  to  put  ourselves  in  the  place  of 
a purchaser  who  had  bought  a building  solely  because  of  its 


INTRODUCTORY  NOTE. 


IX 


dominant  light,  which  latter  was  essential  for  his  special 
business  purposes,  we  might  perhaps  be  of  opinion  that  the 
law  as  it  stands,  does  not  even  protect  the  dominant  owner 

sufficiently. 

We  are  inclined  to  think  that  the  present  methods  are 
the  best,  with  the  exception  that  a professional  assessor  or 
assessors  might  sit  with  the  judge,  in  a similar  manner  as 
is  customary  in  the  Admiralty  Division. 
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LIGHT  AND  AIR. 



CHAPTER  I. 

The  Nature  of  Light  and  the 
Lighting  of  Buildings. 

PRELIMINARY  INVESTIGATIONS— REFLECTION,  REFRACTION,  AND  DIS- 
PERSION— SOLAR  LIGHT,  COMPOSITION  OF — PRIMARY  COLOURS — 
COLOUR,  COMBINATIONS  AND  CONTRASTS  OF  — WHITE  LIGHT — 
ASSUMPTION  THAT  SKY  IS  UNIFORMLY  LIGHTED — DIRECT  SOLAR 
RAYS  NOT  USUALLY  TAKEN — EFFECT  OF  DISTANCE — EFFUSION 
OE  LIGHT — VERTICAL  WINDOWS,  SIZE  OF — AFFECTED  BY  CLIMATE 
— LAWS  FOR  DIFFERENT  CLIMATES  VARY — SUGGESTIONS  OF  SIR 
WILLIAM  CHAMBERS,  ROBERT  MORRIS,  AND  GWILT — MODEL 
BYE-LAWS  AND  BUILDING  ACT — THE  ABOVE  NOT  SUFFICIENT 
IN  SOME  CASES— POSITION  OF  WINDOWS — REGULATION  OF  EDU- 
CATION DEPARTMENT — SKYLIGHTS  AND  LANTERNS— PANTHEON- 
GLAZING — TABLE  SHOWING  EFFECT  OF  DIFFERENT  GLASS  IN 
INTERCEPTING  LIGHT — ASSISTED  NATURAL  LIGHTING— GLAZED 
BRICKS — COLOURS  OF  PAINT  — EXTERNAL  REFLECTORS  — PRIS- 
MATIC LIGHTS. 

Without  going  into  scientific  investigations  with  regard  to 
the  phenomena  of  light,  a few  remarks  may  not  he  out  of 
place  in  order  to  introduce  the  subject  of  this  treatise. 
Firstly,  it  may  be  mentioned  that  a preliminary  investigation 
into  the  elements  of  light  will  be  of  service  to  the  reader, 
and  one  of  the  elementary  text-books  on  the  subject  may 
be  studied  with  advantage.  In  most  of  such  works, 
reflection,  refraction,  and  dispersion,  are  treated  at 
length,  and  with  the  aid  of  simple  experiments,  which  are 
usually  given,  are  made  interesting  and  instructive. 
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NATURE  OF  LIGHT. 


SOLAR  Light  was  discovered  by  Newton  to  be  a 
mixture,  the  whiteness  of  which  is  due  to  the  proportions 
of  its  ingredients.  By  means  of  a prism  of  glass  he  threw 
a luminous  band  of  light  upon  a screen,  and  this  band  was 
found  to  contain  the  following  colours — red,  green,  violet, 
orange,  yellow,  blue,  and  indigo.  The  first  three  are  the 
primary  colours,  and  the  others  are  an  admixture  caused 
by  the  overlapping  of  the  adjacent  bands  in  the  prismatic 
spectrum.  When  an  object  is  called  a particular  colour,  we 
mean  that  it  gives  free  passage  or  reflection  (as  the  case 
may  be)  to  that  particular  colour  or  mixture  of  colours, 
and  that  it  arrests  or  absorbs  the  remaining  colours. 
Certain  combinations  and  contrasts  of  colours  are  pleasing 
to  the  eye,  and  according  to  Professor  Barff,  these  are  only 
existent  when  their  combination,  taken  collectively,  makes 
up  white  light.  When  two  or  more  colours  of  the  spectrum, 
by  being  blended  together,  produce  white  light,  such  colours 
are  said  to  be  complementary  of  each  other. 

It  is  generally  assumed  that  the  sky  is  uniformly  illumi- 
nated, and  in  estimating  the  injury  to  ancient  lights,  often 
the  obstruction,  not  of  direct  solar  rays,  but  of  the  general 
light  of  the  sky  is  mostly  considered. 

The  effect  of  distance  must  also  be  taken  into  account, 
inasmuch  as  the  more  remote  the  obstacle  is,  the  angle  of 
obstruction  being  the  same,  the  more  does  the  influence  of 
diffusion  of  light  counteract  the  effect  of  any  such  obstruc- 
tion. This  quality  of  diffusion  is  very  important,  diffused 
daylight  being  light  reflected  from  the  sky,  and  diffused 
thence  equally  to  all  exposed  surfaces. 

The  Admission  of  Light  to  buildings  may  be  classed 
under  the  following  headings  : — 

(a.)  Vertical  Windows. 

( b .)  Skylights  and  Lanterns. 

(a.)  Vertical  Windows. — The  necessary  size  for 
windows  to  afford  sufficient  light  for  interiors  of  buildings 
must  depend  very  largely  upon  the  particular  circumstances 
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in  each  case.  For  instance,  in  most  cases,  if  the  light  in 
front  of  a window  is  uninterrupted,  a less  quantity  of 
window  area  would  be  required  than  if  there  were  an 
obstruction,  say,  of  another  building  close  at  hand. 

The  question  of  climate  must  also  necessarily  affect 
our  calculations,  and  the  laws  laid  down  by  Vitruvius, 
Palladio,  and  Scamozzi,  can  scarcely  be  applicable  to 
climates  more  distant  from  the  equator,  and  influenced  by 
local  considerations,  it  being  an  axiom  that  fewer  and 
smaller  windows  are  required  in  a warmer  climate.  Sir 
William  Chambers  recommended  adding  the  depth  and 
height  of  the  rooms  on  the  principal  floor  together,  and 
taking  one-eighth  part  thereof  for  the  width  of  the 
window.  Robert  Morris  recommended  that  the  superficial 
area  of  the  lighting  surface  should  equal  the  square  root  of 
cubical  contents  of  the  room  in  feet.  Gwilt  was  of  opinion 
that  one  foot  superficial  of  light  in  a vertical  wall,  would  in  a 
square  room  be  sufficient  for  100  cubic  feet  of  the  contents, 
if  placed  centrally.  This  is  based  on  the  supposition  that 
the  building  is  free  from  obstruction  by  high  objects  in  the 
neighbourhood,  which,  of  course,  is  very  seldom  the  case  in 
towns.  The  model  bye-laws  of  the  Local  Government 
Board  state  that  the  area  of  the  windows  in  a room 
should  be  at  least  equal  to  one-tenth  of  the  floor  area  of 
such  room,  and  this  provision  is  also  incorporated  in  the 
London  Building  Act  of  1894.  It  is  evident,  however, 
that  as  already  mentioned,  while  such  window-openings 
might  be  sufficient  under  favourable  circumstances,  in  other 
cases,  insufficiency  of  light  would  result  from  following  such 
rules,  so  that  no  hard  and  fast  rule  can  be  laid  down,  but 
the  experience  of  the  architect  must  be  utilised  in  each  parti- 
cular instance. 

The  Position  of  Windows  is  also  of  importance, 
and  must  be  taken  into  account ; a room  with  a central  or 
odd  number  of  windows  in  its  wall  is  always  more  effectively 
lighted  and  brighter  than  one  which  lias  an  even  number 
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of  windows,  and  therefore  a pier  in  the  centre  of  its  lighting 
wall.  In  a long  narrow  room  more  effect  is  obtained  by 
lighting  from  the  ends  than  from  the  sides,  for  if  lighted 
by  windows  in  the  longer  walls  so  many  more  shadows 
would  he  cast.  This  is  well  exemplified  in  the  ball-room 
at  Windsor  Castle,  which  is  90  feet  by  34  feet  and  is  33 
feet  high.  It  is  illuminated  by  a northern  window  in  one 
of  the  narrower  sides,  occupying  nearly  the  whole  width 
of  the  wall.  Different  types  of  building  require  different 
light.  One  of  the  regulations  of  the  Education  Department 
is  to  the  effect  that  school  desks  should  be  lighted  from  the 
left  hand  side.  This  is  a wise  precaution,  for  if  the  light 
be  only  behind  the  student,  the  body  will  cast  a shadow 
on  the  desk  in  front  of  him.  Again  if  the  light  be  on  the 
right  hand,  the  desk  will  be  in  the  shadow  of  that  hand. 
If  the  light  be  directly  in  front,  the  reflected  light  from 
the  surface  of  the  table  is  directed  into  the  eyes  of  the 
worker  and  causes  an  increased  strain  upon  them.  It  is 
obvious  that  no  fixed  rules  can  be  laid  down  as  to  the 
positions  of  various  rooms  in  relation  to  the  points  of  the 
compass,  as  so  much  depends  upon  the  various  characteristics 
of  the  site  and  other  local  considerations. 

(6.)  Skylights  and  Lanterns.— We  learn  from  the 
ancients  that  light  has  a greater  illuminating  value  when 
admitted  through  a horizontal  aperture  in  the  ceiling,  and 
no  greater  proof  of  this  can  be  found  than  in  the  Pantheon 
at  Rome.  The  diameter  of  the  eye  of  this  dome  is  only 
27  ft.,  and  yet  the  building  is  well  and  sufficiently  lighted, 
though  each  superficial  foot  of  lighting  area  has  to  suffice 
for  nearly  3,400  cubic  feet  of  the  contents  of  the  structure. 

It  is  therefore  evident  that  top  lighting  by  means  of 
skylights  and  lanterns  is  more  effective  than  vertical  light 
through  ordinary  windows,  but  it  is  seldom  possible  to  use 
such  means. 

Glazing. — To  enumerate  the  various  kinds  of  glass  in 
use  in  buildings  would  be  a long  matter.  In  the  better 


ASSISTED  NATURAL  LIGHTING.  5 

rooms  of  dwelling-houses  polished  plate  glass  £ in.  thick  is 
frequently  used,  and  it  has  the  practical  advantage  of 
affording  less  resistance  to  the  admission  of  light.  In  con- 
sequence of  its  greater  thickness  it  does  not  dissipate  the 
heat  of  the  room  so  quickly  as  sheet  glass.  It  has  a further 
advantage  in  that  sound  does  not  so  easily  penetrate  it. 

According  to  Sir  David  Brewster,  all  glass  with  a 
roughened  or  fluted  surface  increases  the  amount  of  light 
that  penetrates  any  window,  but  it  should  be  remembered 
that  such  surfaces  are  prone  to  harbour  dust  and  dirt. 

The  following  table  shows  the  result  of  some  recent 


cperiments : — 

Nature  of  Glass. 

Percentage 
of  Light 
Intercepted. 

Polished  British  plate,  J in.  thick 

13 

36  oz.  sheet  - 

22 

Cast  plate,  \ in.  thick 

30 

Rolled  plate,  four  corrugations  to  1 in. 

53 

Assisted  Natural  Lighting. 

In  rooms  facing  narrow  thoroughfares  and  areas  adjacent 
to  high  buildings,  and  in  basement  and  other  places  where 
the  solar  rays  have  but  limited  access,  some  means  are  often 
taken  for  assisting  the  natural  lighting. 

The  covering  of  the  face  of  the  obstructive  walls  with 
white  glazed  tiles,  or  facing  the  same  with  white  glazed 
bricks,  does  something  to  assist  the  reflection  of  light  into 
such  rooms,  provided  such  walls  be  kept  in  a sufficient 
degree  of  cleanliness. 

The  painting  of  the  walls  of  rooms  in  light  colours,  or 
even  lining  them  with  white  tiles,  also  renders  them 
brighter  and  more  cheerful. 

It  is  also  found  that  by  keeping  the  window  frame  flush 
with  the  external  face  of  the  wall,  more  light  is  admitted 
into  the  room. 
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Assistance  to  natural  light  can  be  rendered  by  6xtcrn3.1 
reflectors  and  by  prismatic  lights. 

External  reflectors  may  be  placed  outside  windows  at 
such  an  angle  that  they  reflect  the  rays  of  light  into  the 
rooms  through  the  windows  before  which  they  are  placed. 

In  America  and  Canada  within  the  last  few  years  the 
high  buildings  have  necessitated  the  adoption  of  some 
means  of  refracting  the  light  to  the  lower  windows,  so  as 
to  carry  the  illumination  to  the  back  of  the  rooms.  This 
has  been  effected  to  a large  extent  by  luxfcr  prisms, 
which  have  now  been  introduced  to  this  country.  They 
are  designed  upon  the  following  principle: — The  direct 
natural  light  coming  from  the  sky  is  to  a large  extent 
absorbed  by  the  floor,  although  even  ordinary  glass  has 
some  refractive  influence  upon  light,  and  thus  bends 
some  rays  into  the  room.  This  law  of  refraction  has 
been  utilised  in  the  luxfer  prisms,  and  the  latter  are  so 
constructed  and  arranged  to  suit  the  varied  cases  that  may 
arise,  either  as  canopies  above  the  windows,  or  flush  with 
the  windows  themselves.  Basements  are  lighted  by  pave- 
ment lenses,  which  throw  the  light  down  on  to  a canopy 
fixed  vertically,  which  in  its  turn  refracts  the  light  in  a 
horizontal  direction  to  the  rear  of  the  apartment. 
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CHAPTER  II. 

Historical. 

PRESCRIPTION— EVIDENCE  IN  WHICH  A GRANT  MIGHT  BE  PRESUMED 

—GLEBE  LAND— Nec  Vi,  Nec  Glam,  Nec  Precario— 2 and  3 

WILL.  4,  c.  71. 

The  present  limitation  of  time  to  acquire  a right  to  window- 
light  is  of  modern  date. 

In  former  times  the  period  required  varied  much  at 
different  epochs.  In  the  earliest  ages  of  the  English  law 
the  right  to  window-lights  by  occupancy  was  gained  by 
prescription,  by  showing  the  enjoyment  of  the  window - 
lights  since  the  beginning  of  legal  memory. 

In  a case  in  the  reign  of  Henry  the  Sixth,  it  was  said 
by  Markham,  J. : “If  I have  a house  by  prescription  upon 
my  soil,  and  another  erects  a new  house  upon  his  own  soil 
next  adjoining,  so  near  to  my  house  that  it  stops  the  light 
of  my  house,  this  is  a nuisance  to  my  house ; for  the  light 
is  of  great  comfort  and  profit  to  me.”t  And  to  the  same 
effect  were  the  expressions  of  Whitlocke,  C.  J. : “Like  to 
the  case  where  a man  hath  a house  with  windows  in  it,  and 
another  stops  the  light,  then  he  may  have  an  action  upon 
the  case ; but  true  it  is,  that  he  shall  not  only  count  for  the 
loss  of  the  air,  but  also  ho  ought  to  prescribe  that  time  out 
of  mind  light  had  entered  by  those  windows.”  % 

Curiously,  this  “ time  out  of  mind  ” — time  during  which 


* Latham’s  “ Treatise  on  the  Law  of  Window-lights.” 
t 22  Hen.  6,  c.  15  ; Vin.  Abr.  Nuisance,  G.  pi.  10. 

% Sury  v.  Pigot,  Poph.,  866;  Tudor’s  “Loading  Casos  in  Con- 
veyancing,” 527  ; cl  vide  the  declarations  in  the  casos  of  Bland  v. 
Moaely,  cited  9 Rep.,  18a,  and  Hughes  v.  Keema,  Yel.,  215. 
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the  memory  of  man  had  not  run  to  the  contrary— was 
ultimately  settled  to  begin  with  the  commencement  of  the 
reign  of  Richard  the  First.  Of  course,  such  a fixed  date, 
as  time  rolled  on,  became  intolerable ; and  we  find  a case 
cited  in  the  law-books  (. Bowry  v.  Pope,  1 Lev.,  168),  in  the 
thirtieth  and  thirty-first  year  of  Queen  Elizabeth,  where, 
after  the  plaintiff  had  obtained  a verdict  for  the  obstruction 
of  his  ancient  lights,  the  defendant  moved  in  arrest  of  judg- 
ment that  the  windows,  by  the  plaintiff’s  own  showing,  had 
been  made  in  the  reign  of  Queen  Mary ; and  the  Court 
affirmed  this. 

At  this  time  much  doubt  seems  to  have  existed  in  the 
Courts,  for  all  the  justices  are  stated  to  have  agreed  to  the 
following  : — “ That  if  two  men  be  owners  of  two  parcels  of 
land  adjoining,  and  one  of  them  doth  build  a house  upon 
his  land,  and  makes  windows  and  lights  looking  into  the 
other’s  lands,  and  this  house  and  the  lights  have  continued 
by  the  space  of  thirty  or  forty  years,  yet  the  other  may, 
upon  his  own  land  and  soil,  lawfully  erect  a house  or  other 
thing  against  the  said  lights  and  windows,  and  the  other 
can  have  no  action,  for  it  was  his  folly  to  build  his  house 
so  near  to  the  other’s  land  j and  it  was  adjudged  ac- 
cordingly.”* 

It  would  appear  that  it  was  in  the  year  1623  that  the 
fixed  date  was  abolished,  with  its  recurring  necessity  for  a 
new  date,  to  be  from  time  to  time  agreed  upon ; and  the 
time  was  fixed,  by  Act  of  Parliament,  at  twenty  years. 
This  Act,  which  is  called  the  Statute  of  Limitations,  does 
not  allude  to  ancient  lights  at  all ; but,  as  it  gave  a limit 
of  twenty  years  to  the  power  of  recovering  by  ejectment, 
it  was  considered  sufficient  to  confer  a title  to  an  easement 
belonging  to  the  house — Chief  Justice  Wilmot  pithily  re- 
marking, “If  my  possession  of  the  house  cannot  be  disturbed, 
shall  I be  disturbed  in  my  lights?” 


* S.  C.  nomino  Bury  v.  7’ope,  Cro.  Eliz.,  118. 
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Yet  at  this  period  the  law  seems  to  have  been  uncertain, 
and  to  have  had  a good  deal  of  the  “John  Roe”  and 
“Richard  Doe”  (now  somewhat  exploded)  about  its  methods; 
for  twenty  years  did  not  give  absolute  right,  but  it  was  pre- 
sumptive proof  from  which  the  jury  were  directed  to  find 
the  existence  of  an  agreement,  the  theory  being  that  there 
was  an  agreement  between  the  parties.  Of  couise,  this 
agreement  was  non-existent  in  reality ; Lord  Mansfield 
saying  that  the  enjoyment  of  lights,  with  the  defendant’s 
acquiescence,  for  twenty  years  is  such  decisive  presumption 
of  a right,  by  grant  or  otherwise,  that,  unless  contradicted, 
or  explained,  the  jury  ought  to  believe  it — his  Anew  being 
that  it  was  impossible  that  length  of  time  (not  even  time 
immemorial)  can  do  more  than  create  a presumptive  bar. 

A curious  case  is  quoted  in  the  law-books  ( Darwin  v. 
Upton),*  where  Avindows  had  been  enjoyed  for  more  than 
twenty  years.  The  defence  Avas  that  tAventy-five  years  be- 
fore, that  is,  five  years  before  the  commencement  of  the 
running  of  the  tAventy  years,  the  owner  of  the  adjoining 
land  had  given  permission  to  put  one  windoAv,  and  it  Avas 
contended  that  this  could  be  the  only  grant  sustained ; and 
the  judge  considered  it  a point  that  might  be  left  to  the 
jury  to  decide. 

It  would  seem  that  a workshop  built  for  the  purpose  of 
trade,  and  therefore  removable  as  between  landlord  and 
tenant,  did  not  give  the  right  of  light  to  its  windows.  The 
old  law  would  appear  to  have  been,  at  this  time,  that 
“twenty  years’  ” uninterrupted  possession  Avas  evidence  from 
which  a jury  might  presume  a grant,  and  had  to  be  taken 
with  the  qualification  that  the  possession  was  Avith  the 
acquiescence  of  him  who  was  seized  of  an  estate  of  in- 
heritance ; for  a tenant  for  life  or  years  had  no  power  to 
grant  any  such  right  for  a longer  period  than  during  the 
continuance  of  his  particular  estate.  If  a tenant  for  life 


2 W ms.  Saunds. , 1 75 b. 
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01  yeais  permitted  another  to  enjoy  an  easement  on  his 
estate  for  twenty  years  or  upwards  without  interruption, 
and  then  the  particular  estate  determined,  such  user  would 
not  affect  him  who  had  the  inheritance  in  reversion  or 
remainder ; but  when  it  vested  in  possession,  he  might  dis- 
pute the  right  to  the  easement.”* 

And  there  are  other  cases,  as,  for  example,  Daniel  v. 
North,  f in  which  it  was  so  held.  In  this  case,  without  the 
knowledge  of  the  reversioner,  a person  had  enjoyed  the  use 
of  windows  he  had  put  for  more  than  twenty  years  without 
any  interruption  from  owner  of  the  opposite  premises,  who, 
however,  was  only  a tenant  holding  a lease.  He  did  not 
acquire  a legal  right ; and  when  the  premises  opposite  were 
let  to  another  tenant,  who  raised  the  wall,  and  so  injured 
the  light,  he  could  not  obtain  any  relief. 

Curiously  enough,  it  was  held,  where  right  of  light  had 
been  enjoyed  from  glebe  land  for  more  than  the  prescribed 
time,  yet,  on  the  glebe  land  being  conveyed  to  a defendant, 
who  built  thereon  and  obstructed  the  light  to  these  windows, 
that  no  ancient  light  had  been  created ; that  at  most  the 
grant  must  be  presumed  to  have  been  made  by  a tenant  for 
life,  and  therefore  it  was  invalid.  We  will  not  weary  our 
readers  with  quoting  many  cases,  or  we  might  give  three  that 
support  this  decision. 

The  view  taken  by  the  judges  at  different  epochs  appears 
to  have  varied  considerably,  sometimes  favouring  more  the 
owner  of  the  land,  who  wanted  to  acquire  light  from  ad- 
jacent land,  and  at  others  favouring  more  the  right  of  owners 
to  build  what  they  liked  on  their  own  land,  irrespective 
of  any  consideration  how  far  it  might  affect  those  buildings 
that  had  been  erected  by  the  adjoining  owners.  As  an 
example,  it  was  contended  that  a dean  and  chapter  could 
not  grant  an  easement  so  as  to  injure  their  successors ; but 
the  Vice-Chancellor  said,  “ The  right  which  a man  has  in 

* Yard  v.  Ford,  2 Wms.  Saunds. , \75n, 

II  East,  372. 
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his  own  property  is  materially  ;i ffected  hy  tho  mannei  in 
which  the  owners  of  the  adjoining  property  have  dealt  with 
their  property.  Therefore  it  does  not  follow,  because  the 
Dean  and  Chapter  of  Westminster  cannot  injure  their  suc- 
cessors, that  the  circumstance  of  houses  having  been  built 
on  the  adjoining  land  may  not  of  itself  operate  as  a reason, 
at  law,  why  the  dean  and  chapter  should  not  have  the  right 
to  erect  the  building  in  question.  The  same  reasoning,”  he 
implied,  “would  apply  to  the  Crown.” 

The  law  authority  we  have  quoted  says,  “ Still,  in  very 
many  cases,  the  acquisition  of  a right  to  window-lights 
over  land  occupied  by  tenants  for  life  or  years  was  difficult, 
if  not  impossible.”  And  the  general  rule  of  law  was,  that 
in  order  that  the  enjoyment,  which  is  the  quasi  possession 
of  an  easement,  might  confer  a right  to  it  by  length  of  time, 
it  must  have  been  open,  peaceable,  and  as  of  right.  The 
civil  law  expressed  the  essential  qualities  of  the  user,  by 
the  clear  and  concise  rule  that  it  should  be  nec  vi,  nec 
clam , nec  precario  ; this  rule  raised  great  difficulties  in  the 
way  of  owners  acquiring  the  right.* 

Such,  then,  is  a brief  view  of  the  history,  and  gives  the 
position  of  this  important  matter  in  the  year  of  grace  1832, 
in  which  year  an  Act  of  Parliament  was  passed,  having  for 
its  object  the  shortening  of  the  period  of  prescription,  and 
to  make  possession  a bar  or  title  in  itself,  and  thereby 
avoiding  the  old  necessity  of  having  recourse  to  the  inter- 
vention of  a jury  to  make  it  so. 

We  shall  next  have  to  consider  the  law  as  it  now 
stands. 


See  Co.  Litt.,  113b. 


12 


DEFINITION  OF  LIGHT  AND  AIR. 


CHAPTER  III. 

Present  Position  of  the  Light  and 
Air  Question. 

PRESCRIPTION  ACT— SECTIONS  3 AND  4— DEFINITION  OF  EIGHT  AND 
AIR  AIR — ACCESS  OF  AIR — TABLE  I.,  INJURIES  TO  LIGHT  AND 
AIR  FOR  WHICH  THERE  IS  NO  COMPENSATION — TABLE  II.,  HOW 
EASEMENT  IS  ACQUIRED — RAILWAY  COMPANIES — TABLE  III. , WHAT 
DOES  NOT  INTERFERE  WITH  ACQUISITION  OF  EASEMENT — TABLE 
IV.,  HOW  ANCIENT  LIGHT  MAY  BE  JEOPARDISED— TABLE  V.,  HOW 
EASEMENT  MAY  BE  EXTINGUISHED. 

The  Act  of  2 & 3 Will.  4,  c.  71,  did  away  entirely  with 
the  idea  that  the  right  rested  on  any  supposed  presumption 
of  grant  or  fiction  of  a licence.  The  words  of  the  section 
which  relate  to  it  are  : — 

Sec.  3.  “ When  the  access  and  use  of  light  to  and  for 
any  dwelling-house,  workshop,  or  other  building  shall  have 
been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto  shall 
be  deemed  absolute  and  indefeasible,  any  local  usage  or 
custom  to  the  contrary  notwithstanding,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing.” 

Sec.  4.  “ Each  of  the  respective  periods  of  years  herein- 
before mentioned  shall  be  deemed  and  taken  to  be  the 
period  next  before  some  suit  or  action  wherein  the  claim 
or  matter  to  which  such  period  may  relate  shall  have  been, 
or  shall  be  brought  into  question,  and  no  act  or  other 
matter  shall  be  deemed  to  be  an  interruption,  within  the 
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meaning  of  the  statute,  unless  the  same  shall  have  been  or 
shall  be  submitted  to  or  acquiesced  in  for  one  year  after 
the  party  interrupted  shall  have  had  or  shall  have  notice 
thereof,  and  of  the  person  making  or  authorising  the  same 
to  be  made.” 

This,  then,  is  the  foundation  of  right,  and  the  first  step 
the  surveyor  will  take,  when  consulted,  is  to  see  if  the 
ancient  light  comes  within  the  provision  of  this  statute. 

It  may  be  well,  before  proceeding  further,  to  have  a 
clear  understanding  of  “ light  and  air,”  and  we  therefore 
think  Mr  Latham’s  definition  a sound  one  : — 

“Light  and  air  are,  in  the  English  as  in  the  Roman 
law,  ves  communes,  things  in  which  no  permanent  piopeity 
can  be  acquired.  Every  one  may  use  and  enjoy  them 
whenever  he  has  the  opportunity  so  to  do \ no  one  can 
acquire  a future  property  in  them.  The  right,  then,  cannot 
consist  in  a title  to  the  possession  of  the  light  and  air  which 
in  all  future  time  will  pass  over  a given  space.  But  it 
must  consist  in  some  obligation,  in  some  manner  imposed 
on  the  owner  of  that  space,  to  refrain  from  so  using  it  as 
to  interfere  with  the  light  and  air  which  will  pass  over  it 
to  the  tenement  to  which  the  light  is  annexed.  Of  this 
obligation  we  shall  be  able  to  form  a clearer  notion  by  a 
short  examination  of  the  respective  rights  of  the  owners  of 
two  adjoining  pieces  of  land,  previous  to  the  acquisition  of 
any  right  by  the  one,  and  the  imposition  of  any  obligation 
on  the  other. 

“ Every  owner  of  land,  with  a few  unimportant  excep- 
tions, is  owner  also  of  all  the  space  superincumbent  upon 
that  land.  ‘ Cujus  est  solum,  ejus  esl  usque  ad  ccelum  ’ is  a 
maxim  of  the  English  law.  And  an  interference  with  the 
space  superincumbent  on  a man’s  land  is  an  injury  for 
which  the  law  gives  a remedy.  Every  man  may  deal  with 
his  land  and  the  space  above  it  in  such  a manner  as  he 
thinks  fit,  so  that  he  do  no  injury  to  his  neighbour  or  to 
the  public.  ITe  may  erect  on  his  land  a house  with  as 
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many  windows  as  lie  pleases ; and  he  may  build  this  house 
on  the  very  extremity  of  his  land,  close  to  the  land  of  his 
neighbour.  By  so  doing  he  confers  no  new  right,  and  in- 
flicts no  injury  on  his  neighbour.  It  is  true  that  the 
windows  of  this  building  may  command  a view  of  his 
neighbour’s  gardens  or  pleasure-grounds,  or  even  of  the 
inteiioi  of  his  house — may  so  invade  his  privacy,  and  con- 
sequently lessen  the  value  of  his  property.  But  this  is  not 
consideied  by  the  law  as  a wrong  for  which  any  remedy  is 
given.” 

Lord  Coke  lays  down  “ that  a thing  incorporeal  cannot 
be  appurtenant  or  appendant  to  another  thing  incorporeal,” 
so  that  an  easement  can  only  be  claimed  as  accessory  to 
a corporeal  hereditament.” 

Some  writers  set  forth  that  there  can  be  no  claim  for 
“ air,”  and  therefore  limit  their  observations  entirely  to 
light ; but,  as  Mr  Locock  Webb  pointed  out,  although  it  is 
rare  now  that  a case  is  established  for  the  interference  of 
the  Court  upon  the  ground  of  stoppage  of  air,  irrespective 
of  the  obstruction  of  light,  yet  in  his  own  experience  such 
cases  had  arisen.  In  his  paper  before  the  Institute  of 
British  Architects,*  he  said : For  example,  in  Kidd  v. 
Wagner,  heard  before  the  Master  of  the  Bolls,  where  the 
complaint  was  that  the  defendant  intended  to  build  a new 
church  in  Brighton,  so  close  and  of  such  a height  as  to 
stop  the  free  passage  of  light  and  air  to  the  plaintiff’s  malt- 
house,  which  required  a free  current  of  air,  a perpetual 
injunction  was  obtained ; and  in  Dickey  v.  Pfeil,  before 
Mr  J ustice  Fry,  where  the  complaint  was  mainly  grounded 
on  the  stoppage  of  the  free  current  of  air  to  the  plaintiff’s 
houses,  situated  in  the  crowded  neighbourhood  of  Drury 
Lane,  an  interim  injunction  was  obtained ; but  such  in- 
stances are  exceptional,  and  in  his  following  observations 
no  distinction  is  intended  to  be  drawn  between  the  obstruc- 


* Trans.  R.I.B.A.,  Session  1877-78. 
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tion  of  light  and  air,  although  mention  is  made  of  the 
obstruction  of  light  only. 

The  right  to  access  of  air  stands  on  a different  footing 
to  that  of  access  of  light,  and  such  right  over  the  general 
unlimited  surface  of  land  formerly  could  not  be  acquiied 
by  mere  enjoyment. — Bryant  v.  Lefever,  4 C.  P.  D.,  172. 
For  example,  a right  to  the  access  of  air  to  a chimney  of 
the  plaintiff’s  house,  as  decided  in  the  last  quoted  case,  or 
to  the  plaintiff’s  windmill,  Webb  v.  Bird , 13  C.  B.,  1ST.  &., 
841 ; 31  L.  J.,  C.  P.,  335,  could  not  be  acquired  under  2 & 3 
Will.  4,  c.  71,  3,  2. 

In  1897  this  dictum  was  upheld,  in  the  case  of  Chastey 
and  another  v.  Ackland by  the  Court  of  Appeal,  who  held 
that  there  could  be  no  right  by  prescription  to  air  coming 
over  the  roofs  of  houses.  The  House  of  Lords,  however, 
when  this  case  came  before  them,  intimated  their  intention 
of  reversing  it,  and  the  parties  came  to  a settlement  by 
which  the  appellants  agreed  to  accept  a sum  of  money  in 
settlement,  the  respondents  agreeing  to  pay  the  costs  in 
the  House  of  Lords  and  the  Courts  below.  The  House  of 
Lords  thus  practically  decided  that  in  certain  cases  a right 
to  air  may  be  acquired  over  an  indefinite  area. 

It  will  therefore  be  apparent  that  the  surveyor  must  not 
lose  sight  of  the  question  of  “air”;  and  this  loss  is  generally, 
in  one’s  own  experience,  set  out  in  the  action. 

The  London  Building  Act,  1894,  Sec.  88,  gives  a build- 
ing owner  the  right  to  raise  any  party  structure  permitted 
by  such  Act  to  be  raised;  but  Sec.  101  specifically  states 
that  nothing  in  this  Act  shall  authorise  any  interference 
with  an  easement  of  light  or  other  easements,  &c. ; and  the 
custom  of  London  respecting  the  heightening  of  walls  is 
controlled  by  the  (prescription)  Act  2 & 3 Will.  4,  c.  71. 
Merchant  Taylors ’ Co.  v.  Truscolt,  11  Ex.,  855;  25  L.  J., 
Ex.,  173;  Yates  v.  Jack,  L.  It.,  1 Ch.,  295. 


Chastey  and  another  v.  Aclcland,  L.  T.,  76  N.  S.,  430. 
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INJURIES  WITHOUT  COMPENSATION. 


Let  us  now  consider  those  cases  in  which  the  aggrieved 
party  has  no  remedy  against  the  building  owner. 


Table  I. 

Injuries  sustained  by  Servient  Owner,  for  which 
the  Law  provides  no  Compensation  or  Redress. 

1.  Diminution  of  tiie  Value  of  a House  caused  by 

its  Windows  being  Overlooked. 

2.  Destruction  of  its  Privacy. 

3.  Destruction  of  its  View  or  Prospect. 

4.  Injury  to  View  of  Goods  in  Shop  Windows. 

1 and  2.  — Overlooking  and  Destruction  of 
Privacy. — At  first  sight  it  does  appear  as  if  some  com- 
pensation or  relief  should  be  granted ; for,  if  there  is  one 
thing  much  esteemed  by  Englishmen,  it  is  pri  vacy,  and  the 
injury,  unquestionably,  in  certain  cases  may  be  very  great. 
We  have  in  our  minds  three  cases  which  have  happened  in 
our  practice ; one,  the  extension  of  a soldiers’  hospital,  the 
whole  of  the  windows  of  which  building  overlooked  some 
villas  on  a portion  of  an  estate  for  the  owner  of  which 
we  acted  professionally.  This  building,  of  four  lofty  stories 
in  height,  with  the  windows  in  the  summer  time  constantly 
open,  and  soldiers  sitting  at  them,  was  so  objectionable  that 
the  tenants  of  the  villas  (whose  privacy  was  destroyed)  left, 
and  the  owner  was  compelled  to  take  a lower  class  of  tenant 
at  reduced  rents.  In  the  second  case,  where  a tall  factory 
building  was  erected,  which  overlooked  a croquet  lawn  and 
the  secluded  portion  of  the  grounds ; and  the  third  case, 
a range  of  model  houses,  the  flank  windows  of  which,  on 
every  story,  commanded  a view  into  the  adjacent  owner’s 
grounds  and  of  his  front  door. 

Such  injuries  are  happening  frequently  where  the  privacy 
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of  beautiful  secluded  grounds  are  destroyed  by  a speculative 
builder,  who  has  purchased  the  land  adjoining,  bisecting 
and  intersecting  it  in  all  directions  with  streets,  and  building 
houses  the  back  windows  of  which  commanded  the  whole 
of  the  grounds. 

It  therefore  behoves  the  architect,  in  advising  purchases 
of  estates,  to  pay  much  attention  to  surrounding  land  and 
its  powers  of  development,  as,  should  any  of  the  interfer- 
ences herein  alluded  to  occur,  his  client  will  have  no 
remedy,  by  injunction  or  by  compensation,  neither  for  the 
loss  of  the  privacy,  nor  even  if  he  can  show  that  the  rental 
value  is  most  seriously  depreciated. 

In  confirmation  of  the  above  we  quote  Vice-Chancellor 
Kindersley’s  words  in  Turner  v.  Spooner  (30  L.  J.,  Ch.,  801) : 
“No  doubt  the  owner  of  a house  would  prefer  that  a 
neighbour  should  not  have  the  right  of  looking  into  his 
windows  or  yard ; but  neither  this  Court  nor  a court  of 
law  will  interfere  on  the  mere  ground  of  invasion  of 
privacy;  and  a party  has  a right  to  open  new  windows, 
although  he  is  thereby  enabled  to  overlook  his  neighbour’s 
premises,  and  so  interfere,  perhaps,  with  his  comfort.”  A 
house  is  not  “injuriously  affected,”  within  the  meaning  of 
the  sixty-eighth  section  of  the  Lands  Clauses  Consolidation 
Act,  by  the  annoyance  of  people  standing  on  a railway 
embankment  and  overlooking  the  house  (Re  Charles  Penny 
and  the  South-Eastern  Railway  Company,  7 E.  & B.,  666  ; 
26  L.  J.,  Q.  B.,  225). 

It  will  therefore  be  seen  that,  although  other  injuries 
caused  by  railways  may  have  remedies,  a railway  can  with 
impunity  destroy  the  entire  privacy  of  one’s  residence,  with- 
out paying  one  farthing  compensation. 

3.  Destruction  of  View  and  Prospect. — The  law 
has  never  acknowledged  that  the  dominant  owner  has 
a right  of  prospect.  It  was  decided  by  Chief  Justice 
Wray,  “that  for  prospect,  which  is  a matter  only  of 
delight,  and  not  of  necessity,  no  action  lies  for  stopping 
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thereof,  and  yet  it  is  a great  recommendation  of  a house 
if  it  has  a long  and  large  prospect.”  * * * § 

J ustice  Twisden  said,  “ Why  may  I not  build  a wall  that 
another  man  may  not  look  into  my  yard  1 Prospects  may 
be  stopped,  so  you  do  not  darken  the  light.”  f 

Lord  Hardwicke’s  decision,  too,  is  important:  “You  come 
in  a very  special  and  particular  case  on  a particular  right 
to  a prospect.  I know  no  general  rule  of  common  law 
which  warrants  that,  or  says  that  building  so  as  to  stop 
another’s  prospect  is  a nuisance.  Was  that  the  case,  there 
could  be  no  great  towns ; and  I must  grant  injunctions  to 
all  the  new  buildings  in  this  town.”  J 

And  in  another  case  the  same  judge  remarked,  “ It  is 
true  that  the  value  of  the  plaintiff’s  house  may  be  reduced 
by  rendering  the  prospect  less  pleasant,  but  that  is  no 
reason  for  hindering  a man  from  building  on  his  own 
ground.”  § 

Lastly,  Lord  Cottenham  said,  “It  ft  not,  as  is  said  in 
one  case,  because  the  value  of  the  property  may  be  lessened ; 
and  it  is  not,  as  is  said  in  another,  because  a pleasant 
prospect  may  be  shut  out,  that  the  Court  is  to  interfere ; 
it  must  be  an  injury  very  different  in  its  nature  and  its 
origin  to  justify  such  an  interference.”  || 

It  may  be  well  to  give  the  difference  between  “ light  ” 
and  “prospect.”  “Light”  means  light  of  the  sky;  “Prospect” 
means  the  view  of  things  on  the  earth. 

4.  View  of  Goods  in  Shop  Windows. — The  injury 
to  a shopkeeper  if  his  goods  in  a shop  window  cannot  be 
seen  is  undoubted,  and  we  suppose  no  one  would  doubt  that 
if  his  sign-board  were  concealed  by  a projecting  building,  so 
that  it  could  only  be  seen  by  standing  directly  in  front  of  it, 


* Aldred's  case,  9 R.  Ch.,  575. 

f Knowles  v.  Richardson,  1 Mod. , 55 ; 2 Keb. , C42. 

t Attorney  General  v.  Doughty,  2 Ves.  Sen.,  45. 

§ Fishmongers'  Company  v.  East  India  Company,  1 Dick.,  163. 
|[  Squire  v,  Campbell,  1 Myl.  & C.,  486. 
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there  would  be  a palpable  injury  to  the  trader.  If  such 
were  not  the  case,  would  pawnbrokers  be  so  anxious  to 
place  their  well-known  sign  high  aloft  and  far  projecting, 
so  that  it  may  be  seen  at  great  distances  ? would  chemists 
and  some  medical  practitioners  favour  so  strongly  the  red 
light  1 would  corner  premises  have  such  exceptional  value  1 
would  publicans  set  such  store  on  their  supposed  acquired 
right  of  putting  their  swinging  sign-post  in  the  roadway  1 
would  tradespeople  be  so  loth  to  part  with  pieces  of  land 
in  front  of  their  shops,  if  they  did  not  consider  it  an  ad- 
vantage to  expose  their  goods  1 Clearly  the  answer  is,  the 
rights  are  valuable,  and  that  undoubtedly  the  trader,  Mr 
Smith,  in  the  case  Smith  v.  Owen * where  his  next-door 
neighbour  made  such  alteration  in  his  premises  that  it 
prevented  Mr  Smith’s  shop  from  being  seen  as  far  off  as 
before,  consequently  suffered  material  damage.  The  law, 
however,  gave  no  relief,  Vice-Chancellor  Wood  holding  that 
there  was  no  ground  for  relief  in  Chancery.  Again,  where 
a greater  injury  has  been  inflicted  by  the  Imperial  Gas 
Company,  who  erected  a gasometer,  which  concealed  the 
plaintiff’s  board,  on  which  his  name  and  trade  were  painted, 
Vice-Chancellor  Kindersley  and  Lord  Chelmsford  (on 
appeal)  held  that  a bill  in  Chancery  could  not  be  main- 
tained on  that  account.! 

The  decisions,  therefore,  confirm  that  the  law  gives  no 
relief  for  any  of  the  items  set  out  in  Table  I.  We  now 
come  to  Table  II.,  which  shows  how  the  right  to  light  and 
air  is  acquired. 


* 35  L.  .T.,  Ch.,  317. 

f Butt  v.  Imperial  Gaslight  and  Coke  Company , 14  W.  R. , 508. 
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Table  II. 

How  Easement  to  Light  and  Air  is  Acquired. 

1.  By  Continuous  Use  foe  Twenty  Yeaes. 

2.  By  Expeess  Geant. 

3.  By  Implied  Geant. 

4.  By  a Dominant  and  Seevient  Owneeship  Distinct  feom 

Each  Othee. 

1.  By  Continuous  Use  for  Twenty  Years.— The 

more  usual  way  of  the  acquisition  of  light  is  by  its  con- 
tinuous use  and  enjoyment  for  twenty  years,  and  the  proof 
of  the  length  of  time  is  sometimes  a matter  of  difficulty 
to  the  dominant  owner. 

The  next  eccentricity  is  this,  that,  although  the  right 
cannot  be  acquired  under  the  twenty  years,  yet,  as  it  must 
be  interrupted  for  the  whole  period  of  twelve  months,  it 
follows — and  the  law  confirms  it — that  nineteen  years  and 
a small  portion  of  another  year  prevent  the  possibility  of 
contesting  the  right.  Although  at  first  sight  this  may 
appear  strange,  yet  on  reflection  the  reader  will  see  there 
was  absolutely  no  other  way  of  deciding  the  law.  The  law 
being  that  the  interruption  to  the  twenty  years  must  con- 
tinue twelve  months,  clearly,  therefore,  a man  who  com- 
menced to  stop  a light  after  the  nineteen  years  had  elapsed, 
could  not  before  the  expiration  of  the  twenty  years  have 
interrupted  that  light  for  a period  of  twelve  months,  and 
therefore,  as  no  twelve  months’  interruption  could  occur, 
the  Courts  held  that  the  light  was  acquired. — Flight  v. 
Thomas , 11  A.  & 15.,  688 ; 8 Cl.  & F.,  231. 

Thus,  it  will  appear  that  although  by  law  twenty  years 
is  necessary  for  the  acquisition  of  the  right,  yet,  should  any 
one  take  steps  to  contest  it  by  erecting  obstructions,  nine- 
teen years  and  one  day  will  defeat  his  attempt.  Never- 
theless such  right  is  not  completely  established  until  the 
expiry  of  such  twenty  years.  That  is  to  say,  it  is  inchoate 
till  such  completion  of  the  said  period,  and  the  Courts  will 
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not  interfere  till  such  completion  is  accomplished.  This 
was  held  in  the  case  of  Lord  Battersea  v.  The  Commissioners 
of  Sewers*  where  the  Court  held  that  no  action  could  be 
brought  till  after  the  twenty  years  from  the  commencement 
of  the  enjoyment. 

Similarly  in  Bridewell  Hospital  v.  Ward,f  the  Court 
declined  to  grant  an  injunction  as  the  twenty  years  was 
incomplete,  but  intimated  that  a mandatory  injunction 
could  be  granted  after  the  statutory  period  had  been 
completed. 

In  alluding  to  the  length  of  time  which  creates  this  special 
easement,  our  readers  will  see  that  this  has  been  placed  at 
twenty  years,  and  some  explanation  may  be  considered 
necessary.  In  the  year  1871  an  Act  was  passed,  called 
“ The  Property  Limitations  Act  ” ] as  this  Act  limited  the 
right  of  action  to  recover  land  to  twelve  years,  it  was 
thought  that  it  might  also  limit  the  right  of  action  for 
light.  The  many  legal  authorities  have  decided,  however, 
that  this  Act  does  not  affect  the  “ light  and  air  ” question  ; 
so,  until  some  bold  judge,  like  Chief  Justice  Wilmot  (see  p.  8 
of  this  book),  shall  decide  otherwise,  it  must  be  taken  at 
twenty  years.  It  does,  perhaps,  seem  inconsistent  that  the 
right  to  light  should  differ  from  the  right  to  acquire  land. 

Next,  it  is  necessary  to  determine  how  to  compute  the 
running  of  the  time  to  constitute  the  necessary  number  of 
years  to  create  the  ancient  light. 

The  law  says  the  time  shall  run  to  be  computed  next 
before  action  brought,  so  that  in  computing  the  time  it  is 
only  necessary  to  add  the  number  of  years  from  the  date  of 
action.  Unquestionably  this  simplifies  the  computation  of 
time  necessary  to  create  the  ancient  light. 

The  period  of  enjoyment  need  not  be  before  the  present 
action  brought,  but  may  be  before  any  suit  or  action  ; 
Justice  Willes  remarking,  “ Can  it  reasonably  be  contended 


2 Ch.,  708  (1895). 


t 62  L.  J.,  Ch.,  270  (1893). 
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that  the  right  established  in  the  first  action  evanesces  with 
the  termination  of  the  proceedings  in  which  it  is  established, 
and  that  in  every  subsequent  action  the  contest  may  be 
renewed  ? There  is  no  estoppel,  no  plea  of  res  judicata  as 
to  the  right  upon  a plea,  or  subsequent  pleading  under 
Lord  Tenterden’s  Act,  unless  enjoyment  before  a former 
suit  or  action  may  be  pleaded,  as  in  the  present  case.” — 
Cooper  v.  Hubbuck* 

From  the  above  it  is  clear  that  until  some  action  is 
brought  the  dominant  owner  is  always  liable  to  lose  his 
easement,  no  matter  how  many  years  have  run,  should  he 
allow  it  to  be  blocked  up  for  one  year.  In  the  case  of 
Parker  v.  Mitchell ,f  it  was  held  that,  although  the  defen- 
dants had  enjoyed  the  easement  for  fifty  years  before  the 
action  brought,  yet  as  they  had  not  so  enjoyed  it  during 
the  four  years  immediately  preceding  the  action,  they  had 
no  right  to  the  easement. 

2.  By  Express  Grant. — Where  the  right  is  ob- 
tained by  express  grant,  it  is,  of  course,  only  necessary  to 
produce  the  document  conferring  the  right.  This  document 
should  be  under  seal ; but  it  does  not  appear  to  be  abso- 
lutely necessary,  as  an  agreement  in  writing  has  been  held 
by  the  Master  of  the  Rolls  sufficient  express  grant,  although 
in  the  document  no  mention  was  made  of  the  grant  of  right 
to  light,  but  attached  to  the  agreement  were  plans  and 
sections  showing  the  new  lights.  The  ground  for  this 
decision  appears  perfectly  sound  and  good,  and  is  based 
on  Lord  Eldon’s  decision  in  an  earlier  case,  “that  this 
Court  will  not  permit  a man  knowingly,  though  but 
passively,  to  encourage  another  to  lay  out  money  under 
an  erroneous  impression  of  title ; and  the  circumstance  of 
looking  on  is,  in  many  cases,  as  strong  as  using  words  of 
encouragement.”  \ 


* 12  C.  B.,  N.  S.,  456.  t 11  A.  & E.,  788  (1840). 

i 7 N.  S.,  231. 
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The  case  of  Broomfield  v.  Williams,*  tried  in  1897  in 
the  Court  of  Appeal,  reversed  the  decision  of  the  Court 
below,  and  Lord  Justice  Lindley  held  that,  under  the  Con- 
veyancing Act  (1881),  a grant  of  light  is  deemed  to  be 
included  in  a conveyance,  and  the  fact  that  adjoining  an 
was  shown  on  the  conveyance  as  “building  land”  does  not 
show  a contrary  intention  with  regard  to  Sec.  6,  Sub-sec.  4 
of  such  Act.  In  this  case  the  defendant  conveyed  to  the 
plaintiff  in  fee  a plot  of  land  with  a house  erected  thereon, 
reserving  a right  of  way  adjoining  such  plot.  The  deed  plan 
showed  a piece  of  land  adjoining  marked  “ building  land,” 
and  the  plaintiff’s  windows  overlooked  the  same.  The  de- 
fendants subsequently  built  upon  that  land,  and  also  upon 
such  land  reserved  as  a right  of  way.  The  plaintiffs  com- 
plained mostly  of  the  latter  proceeding,  but  did  not  press 
for  an  injunction,  and  the  Court  of  Appeal  ordered  an 
inquiry  as  to  damages,  Lord  Justice  Lindley  expressing 
the  view  that  it  was  a concession  on  the  part  of  the 
plaintiff  to  practically  limit  his  case  to  the  buildings  on 
the  right  of  way. 

3.  How  Easements  are  acquired  by  Implied 
Grants. — The  principle  underlying  this  form  of  easement 
is  that  a man  cannot  derogate  from  his  own  grant.  This 
form  of  case  frequently  arises  in  the  development  of  estates 
where  specific  covenants  as  to  easements  are  not  inserted  in 
the  lease. 

In  Palmer  v.  Fletcher ,f  a man  built  a house  on  one  part 
of  his  land  and  sold  it  to  the  plaintiff,  and  afterwards  sold 
the  adjoining  portion  to  the  defendant.  Held  that,  although 
it  was  a new  messuage,  yet  a person  who  claims  the  land 
by  purchase  from  the  builder  cannot  obstruct  the  lights  any 
more  than  the  builder  himself  could,  who  could  not  derogate 
from  his  own  grant,  for  the  lights  are  a necessary  and 
essential  part  of  the  house. 


66  L.  J.,  Ch.,  305. 


t 1 Sid.,  167;  1 Lov.,  122(1615). 
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tl  r Tf  °aSe  KeI^e’  J’  expressed  the  opinion, 

that  if  the  land  had  been  sold  first  and  the  house  afterwards, 

the  vendee  of  the  land  might  obstruct  the  lights  ;•  and  in 
Tenant  v;  Golclwin  * Lord  Holt  said  : “If  he  had  sold  the 
vacant  piece  of  land  and  kept  the  house,  without  reserving 

benefit  of  the  lights,  the  vendee  might  build  against  his 
house.” 


The  case  of  Pollard  v.  Gave  f is  a more  recent  decision, 
and  in  this  case  the  plaintiff  entered  into  a building  agree- 
ment, and  upon  the  completion  of  the  same  obtained°  the 
lease  m the  usual  manner.  The  adjoining  land  was  marked 
out  in  building  plots,  and  a building  line  was  marked  on  the 
plan,  so  as  to  extend  to  all  the  plots.  The  rights  to  build 
remained,  but  the  Court  held  that  there  was  nothing  to  give 
the  granters  liberty  to  build  so  as  to  interfere  with 'the 
access  of  light  to  the  plaintiff.  Held  that  plaintiff  was 
entitled  to  an  injunction  restraining  defendant  from 
building  on  the  land  so  as  to  interfere  with  the  access  of 
light  to  the  plaintiff’s  house,  as  hitherto  enjoyed. 

Where  a grantor  sells  a servient  tenement,  and  either 
remains  in  possession  of,  or  sells  the  dominant  tenement, 
the  grantee  of  the  servient  tenement  has  the  right  to  pre- 
vent an  easement  of  light  accruing  to  the  dominant  tene- 
ment. In  the  case  of  1 Yheeldon  v.  Burrows  | the  servient 
owner  (plaintiff)  erected  a hoarding  under  the  above  circum- 
stances, and  the  dominant  owner  (defendant)  overthrew 
the  same.  Vice-Chancellor  Bacon  delivered  the  following 
judgment : — 

“ The  plaintiff  contends  that  as  the  defendant’s  lights  are 
not  ancient  lights,  he  holds  his  land  subject  to  no  ease- 
ment ; while  the  defendant  contends  that  the  right  to  lights 
over  the  plaintiff’s  land  was  implicitly  reserved  to  him  as 


* 2 Lord  Raymond,  1089  (1704). 
t L.  R.  (1901),  Ch.  D.,  834. 

+ 12  Ch.  D.,  31,  C.  A.,  where  the  Court  of  Ajipeal  confirmed  the 
decision  of  the  Vice-Chancellor. 
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much  as  if  they  had  been  expressly  granted  in  the  con- 
veyances. The  judgment  in  White  v.  Bass  (reported  7 
Hurlstone  and  Norman,  722)  is  clear  on  this  point  that 
in  a conveyance  such  as  this  there  is  no  engagement  not  to 
build  on  the  land,  nor  any  limitation  upon  the  right  to  use 
the  land — i.e.,  to  use  it  in  a lawful  way,  as  Baron  Martin 
said.  So  in  Suffield  v.  Brown , the  bowsprit  case  (reported 
4 He  Jex  Jones  and  Smith,  185),  it  was  in  a similar  way 
held  that  a grantor  should  not  derogate  from  the  grant 
which  he  had  made.  Pyer  v.  Carter,  quoted  on  the  other 
side  (1  Hurlstone  and  Norman’s  Reports),  has  been 
doubted,  not  only  by  Lord  Chancellor  Westbury,  but  also 
by  Lord  Chelmsford,  another  Lord  Chancellor.  In  cases 
where  an  easement  has  been  held  to  pass  by  implication, 
such  implication  has  been  gathered  from  the  necessity  of 
the  case.  No  such  necessity  seems  to  arise  in  this  case. 
The  position  of  the  defendant’s  windows  is  not  such  that 
there  is  any  necessity  that  they  should  overlook  the 
plaintiff’s  ground.  The  plaintiff  is  entitled  to  an  injunc- 
tion against  the  trespass,  and  an  inquiry  as  to  damages 
occasioned  by  such  trespass.” 

In  the  case  of  Born  v.  Turner*  it  was  held  that  a 
mortgagee  selling  under  statutory  powers  can  give  to  the 
purchaser  an  implied  easement  of  light  over  the  unsold 
portion. 

4.  By  a dominant  and  servient  ownership  dis- 
tinct from  each  other. — This  probably  presents  one  of 
those  peculiarities  which  the  lay  mind  can  hardly  grasp, 
and  yet  the  law  is  most  distinct  upon  the  subject. 

No  rights  can  arise  to  a dominant  owner  antecedent  to 
the  severance  of  the  dominant  owner’s  and  servient  owner’s 
premises.  Where  the  two  premises  are  in  the  occupation  of 
the  same  person,  any  number  of  years’  enjoyment  will  not 
confer  a right. 


L.  R.  (1901),  Ch.  D.,  211. 
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This  seems  common-sense,  because  the  right  to  light  is, 
as  we  before  explained,  a right  to  an  easement,  and  while 
premises  are  in  one  occupation  an  easement  cannot  arise. 

That  such  is  the  law  is  shown  by  the  well  known  case, 
Harbridge  v.  Warwick*  The  plaintiff  had  occupied  for 
very  many  years  his  freehold  house,  and  occupied  during 
the  same  period  an  adjacent  garden.  The  plaintiff  gave  up 
the  tenancy  of  the  adjacent  garden,  and  its  owner  built  a 
Avail  which  obstructed  plaintiff’s  windows.  Plaintiff  con- 
tended that  he  had  had  for  over  sixty  years  the  right  to 
light  from  such  adjacent  garden,  but  the  Court  decided 
(and  this  was  not  appealed  from,  and  therefore  may  be 
considered  the  law,  as  so  many  other  cases  confirm  it)  that 
the  unity  of  possession  (which  means  plaintiff  holding  his 
house  and  the  adjacent  garden  in  his  possession)  prevented 
time  running  to  create  the  ancient  light ; therefore  the 
time  could  only  run  from  the  period  the  plaintiff  surrendered 
the  adjacent  garden. 

Next,  an  important  element  of  difficulty  as  to  this  item 
4,  where  the  union  of  ownership  occurs  of  dominant  and 
seiwient  tenements.  Guided  by  the  foregoing  principles,  it 
would  be  imagined  that  the  commencement  of  the  period  to 
create  the  ancient  light  would  begin  when  such  ownership 
ceases.  But  in  law  this  is  not  the  case.  Such  union  of 
ownership  merely  suspends  the  running  of  the  time  so  long 
as  it  continues ; and  Vice-Chancellor  Wood  held  that  in 
such  a case  the  easement  was  suspended  during  this  union 
of  ownership,  but  revived  upon  its  severance. 

While  this  shows  that  the  right  to  light  and  air  by  its 
continuous  use  and  enjoyment  for  twenty  years  may,  un- 
wittingly, be  affected  by  purchases  of  the  adjacent  property 
by  oneself  or  others,  it  is  consoling  to  reflect  that,  although 
you  may  hold  your  property  on  lease  from  the  same  ground 
landlord,  still  your  adjacent  owner  cannot  use  that  fact  to 


Harbridge  v.  Warwick,  3 Ex.,  552;  18  L.  J.,  Ex.,  242. 


WHAT  DOES  NOT  INTERFERE  WITH  THE  EASEMENT.  27 

your  prejudice.  The  celebrated  case  in  this  matter  is 
Frewen  v.  Phillips  (in  the  Exchequer  Chamber,  upon  error 
from  the  Common  Pleas,  11  C.  B.,  N.  S.,  449  ; 30  L.  J.,  C. 
P.,  356  ; 7 Jur.,  1ST.  S.,  1247).  The  plaintiff  and  defendant 
held  the  leases  of  two  adjoining  houses,  both  demised  by 
the  Duke  of  Portland  in  1788.  In  1857  the  defendant 
built  a conservatory,  obstructing  the  plaintiff  s windows. 
It  was  held  that  the  plaintiff  might  maintain  his  action 
against  the  defendant  for  so  doing. 

Railway  companies  used  not  to  have  the  power  to  stop 
adjoining  owners  from  acquiring  right  of  light,  provided 
that  their  so  acquiring  such  right  did  not  in  any  way 
interfere  with  the  companies  working  their  railway.  The 
most  celebrated  case  was  the  case  of  Norton  v.  The  Lortdon 
and  North-  Western  Railway  Company  * 1 87 8,  in  which  it  was 
decided  that  the  company  had  no  right  to  erect  screens  to 
prevent  the  houses  of  the  adjoining  land  acquiring  right  of 
light. 

This  case,  however,  was  overruled  by  the  judgment  in 
Bonner  v.  Great-Western  Railway, f in  1883,  and  Forster 
v.  London  County  and  District  Railway  Company , J and 
railway  companies  have  as  much  right  to  block  up  their 
neighbour’s  windows  as  any  other  landowner. 


Table  III. 

What  does  not  interfere  with  the  Acquisition  of 
the  Easement. 

1.  Non-completion  of  the  House  oe  Building. 

2.  Non-occupation. 

3.  Enjoyment  of  Easement  Suspended. 

1.  Non-completion  of  House  or  Building. — We 

think  this  is  so  important,  that  we  may  well  devote  a 
separate  table  to  its  consideration.  It  has  been  so  fre- 


9 Cli.  D.,  625. 


f 24  Ch.  D.,  1.  t I Q-  B.,  711  (1895). 
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quently  stated  that  the  continuous  use  for  the  fixed  period 
of  twenty  years  gives  the  right,  and  that  to  prove  the 
enjoyment  for  that  fixed  period  is  the  essence  of  the  case 
for  the  plaintiff,  that  it  may  surprise  our  readers  to  know 
that  occupation  and  enjoyment  need  not  extend  to  the 
whole  of  the  period  required  to  create  such  ancient  light, 
and  that  the  period  of  prescription  begins  as  soon  as  the 
windows  are  put  in  the  dominant  house,  capable  of  being 
open  and  shut  and  of  admitting  light. 

2.  Non-occupation. — It  is  not  necessary  that  the 
house  should  be  occupied,  Courtauld  v.  Legh,  4 Ex., 
126  (1869).  In  this  case  it  was  held  that,  though  the 
fittings,  papering,  Ac.,  were  not  completed  for  five  years 
after  the  time  commenced  to  run  necessary  to  create  the 
statutory  right  to  ancient  lights,  this  did  not  interfere  with 
the  effluxion  of  time  necessary  for  the  acquirement  of  such 
light.  Further,  that,  notwithstanding  the  necessity  of  the 
enjoyment  for  the  fixed  period,  yet,  although  the  house  was 
really  uninhabitable,  and  was  not  as  a matter  of  fact 
occupied  for  some  years  after  the  commencement  of  the 
running  of  the  time  to  create  the  ancient  light,  the  Court 
of  Exchequer  held  that  the  right  had  accrued  from  virtually 
the  completion  of  the  carcase  of  the  building ; and  it  may 
interest  our  readers  to  know  that  as  to  the  enjoyment 
(which,  as  no  tenant  had  enjoyed,  appeared  a stumbling- 
block  to  this  portion  of  the  case),  it  was  held  that  it  was 
not  necessarily  by  occupation,  but  might  be  by  ownership. 

3.  Enjoyment  of  Easement  Suspended. — -With 
regard  to  this,  an  important  decision  has  been  given,  showing 
that  when  a building  is  pulled  down,  and  clearly  the  actual 
enjoyment  of  an  easement  of  light  has  ceased,  this  does  not 
operate  as  a loss  of  the  easement,  and  as  this  is  an  im- 
portant case  we  quote  it.  It  is  the  ruling  case,  and  not 
merely  is  so  now,  but  most  likely  will  continue  to  be  so  for 
years  to  come,  having  been  carried  to  the  Court  of  Appeal. 
We  think  it  so  important  that  we  give  the  head-note  and 
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the  summing-up  of  the  three  judges  who  constituted  the 
Court  of  Appeal.  The  case  is  The  Ecclesiastical  Com- 
missioners for  England  v.  Kino  * We  recommend  our 
readers  carefully  to  read  the  summing-up.  We  believe  the 
principles  of  our  laws  and  their  application  are  more  fully 
acquired  by  laymen  by  so  doing,  than  by  any  other 
method : — 

Hall,  Y.C.,  1880,  Feb.  26th. 

Court  of  Appeal. — James,  L.  J.,  Brett,  L.  J.,  Cotton,  L.  J., 
1880,  March  25th. 

The  Ecclesiastical  Commissioners  for  England  v.  Kino* 

Ancient  Lights — Enjoyment  of  the  Easement  suspended— Easement 
itself  not  suspended. 

Where  a building  with  ancient  lights  has  been  pulled 
down,  and  the  actual  enjoyment  of  that  easement  (though 
not  the  easement  itself)  has  been  in  consequence  suspended, 
the  owner  of  the  building  can  apply  to  the  court  to  restrain 
an  erection  which  would  interfere  with  the  easement,  when 
the  court  is  satisfied  that  he  is  about  to  restore  the  building 
with  its  ancient  lights.  Accordingly  when  under  their  Act 
and  Order  in  Council,  a church  had  been  vested  in  the 
Ecclesiastical  Commissioners  upon  trust,  to  pull  it  down 
and  sell  the  materials  and  site,  and  the  church  had  been 
taken  down,  the  Commissioners  were  held  entitled  to  an 
injunction,  restraining  the  defendant  from  erecting  a 
building  which  would  necessarily  interfere  with  the  access 
of  light  to  windows  to  be  erected  in  the  same  position  as 
those  of  the  church  which  had  been  pulled  down,  and  the 
fact  that  there  were  no  windows  then  existing,  did  not  at 
all  interfere  with  their  right  to  such  injunction,  there  being 
no  intention  of  abandonment  of  the  right  to  light. 

The  Ecclesiastical  Commissioners,  as  owners  in  fee 


14  Ch.  D.,  213. 
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Ecclesiastical  Commissioners  v.  Kino. 
simple  of  a church  which  they  have  under  an  order  pulled 
down,  are  not  in  a different  position  from  any  other  owner, 
and  can  give  to  a purchaser  from  them  exactly  the  same 
rights  which  he  would  have  had  if  he  had  bought  the 
building  as  it  stood. 

Semble,  there  is  no  legal  impossibility  in  a grant  or  a 
covenant  by  a rector  to  or  with  the  churchwardens  on 
behalf  of  the  parish,  if  made  with  the  proper  consents  that 
the  church  shall  have  a perpetual  right  to  access  of  air  and 
light  to  its  windows  over  the  glebe. 

In  cases  of  obstruction  to  light,  the  rule  of  the  angle  of 
forty-five  degrees  is  only  to  be  used  as  a test  in  the  absence 
of  any  other  mode  of  arriving  at  a conclusion,  it  is  no  rule 
or  presumption  of  law.  The  angle  of  forty-five  degrees  is 
not  taken  from  the  windows,  but  from  the  top  of  one  house 
to  the  level  of  the  street  on  the  other  side. 

An  undertaking  given  by  a defendant  to  pull  down  if 
his  works  should  interfere  with  the  plaintiff’s  access  of 
light,  should  always  be  rigorously  enforced. 

J ames,  L.  J. — “In  this  case  we  have  to  consider  whether 
or  no  we  should  grant  an  interlocutory  injunction.  Upon 
the  point  upon  which  the  Yice-Chancellor  disposed  of  the 
application  to  him,  I am  not  able  to  agree  with  him.  It 
appears  to  me  that  there  is  nothing  whatever  to  prevent 
the  owner  of  a building  which  has  been  taken  down,  and 
has  during  that  time  had  its  right  of  light,  though  the 
actual  enjoyment  of  the  light  has  been  suspended,  from 
applying  to  the  court  for  an  injunction  to  restrain  an 
erection  which  would  interfere  with  that  easement,  which 
is  not  at  all  destroyed  or  suspended,  although  the  practical 
enjoyment  of  it  is  suspended,  where  the  court  is  satisfied 
that  he  is  about  to  restore  the  building,  and  to  restore  it 
with  its  ancient  lights.  That  was  so  decided  by  Lord 
Justice  Giffard  in  Straight  v.  Burn,*  which,  unfortunately, 
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was  not  brought  to  the  attention  of  the  Vice-Chancellor, 
and  I cannot  see  any  distinction  between  that  case  and 
this.  There  the  house  was  taken  down  and  a wall  was  left 
standing  with  holes  in  it.  Here  the  church  was  taken 
down,  and  the  fact  that  no  wall  was  left  standing  with 
holes  in  it  does  not,  I think,  make  any  substantial  differ- 
ence, because  there  is  no  doubt  that  the  object  was  that  the 
property,  which  is  in  the  City  of  London,  should  be  sold 
for  the  purpose  of  being  built  on ; and  there  is  very  little 
doubt  that,  as  far  as  possible,  the  purchaser  from  the 
Ecclesiastical  Commissioners  would  take  and  preserve  the 
valuable  rights  of  light.  On  that  point  I cannot  agree 
with  the  Vice-Chancellor. 

“Then  it  also  appears  to  me  there  is  nothing  in  the 
objection  that  the  Commissioners,  because  they  were  ordered 
to  take  down  the  church  to  sell  the  site,  are  in  a different 
position  from  any  other  owners.  They  were  the  owners  in 
fee  simple  of  the  church,  and  the  very  object  was  that  they 
were  to  convey  all  the  rights  incident  to  the  church  for  the 
purpose  of  making  the  most  money  they  could  for  the 
ecclesiastical  purposes  for  which  the  purchase-money  of  the 
site  was  to  be  applied.  It  is  clear  that  they  were  to  have 
and  to  give  to  a purchaser  exactly  the  same  rights  the 
purchaser  would  have  had  if  he  had  bought  the  building 
as  it  stood. 

“ Then,  the  right  being  the  same  in  that  respect,  we 
ought  to  act  in  the  same  way  unless  satisfied  that  there  is 
no  injury  to  the  light.  Now  upon  that,  for  the  purposes  of 
an  interlocutory  application,  the  balance  of  the  evidence 
(if  there  is  an  evidence  really  on  the  part  of  the  defendants) 
is  very  strongly  in  favour  of  the  plaintiffs  that  there  will 
be  that  substantial  interference  with  the  access  of  light 
which  is  the  sole  ground  on  which  the  Court  proceeds,  and 
which  is  the  sole  test  in  the  matter  for  the  Court.  That 
rule  of  the  forty-five  degrees  is  a matter  of  very  slight 
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importance.  It  may  be  an  element  in  the  case,  but  it  is  a 
very  small  one  indeed.  It  is  only  to  be  used  as  a sort  of 
test  in  the  absence  of  any  other  mode  of  arriving  at  a 
conclusion,  but  it  is  no  rule  of  law,  no  rule  of  evidence,  no 
presumption  of  law,  and  no  presumption  of  evidence,  except 
of  the  very  slightest  kind.  I venture  to  say  that  what  I 
said  in  those  cases  of  Kelk  v.  Pearson  * and  The  City  of 
London  Brervery  Company  v.  Tenant, f although  it  is  only 
in  truth  repeating,  with  very  little  variation  of  language, 
that  which  was  said  by  Chief  Justice  Best  in  Back  v. 
Stacey, \ which  has  always  been  considered  as  the  direc- 
tion which  a Judge  ought  to  give  to  a jury,  and  which  is 
the  direction  we  ought  to  give  to  ourselves  expressed  as 
accurately  as  language  can  express  the  rule.  Then,  as  I 
have  said,  upon  the  balance  of  evidence  before  us,  it  appears 
to  me  that  there  will  be  substantially  a diminution  of  the 
access  of  light  to  those  windows,  if  the  windows  should  be 
restored,  as  I believe  they  will  be,  so  as  substantially  to 
diminish  the  value  of  the  property.  Then  the  only  other 
question  to  be  considered  is,  whether  the  point  of  law  about 
the  title  which  Mr  Pearson  raised  is  such  as  to  induce  us 
to  hold  our  hands. 

“ His  contention,  in  substance,  was  that,  having  regard 
to  the  fact  that  the  one  tenement  was  a church  and  the 
other  glebe  land,  it  was  utterly  impossible  in  a case  of  that 
unity  of  possession,  that  there  ever  could  have  been  anything 
like  a valid  grant  of  the  right  of  light,  and  therefore  there 
is  such  an  obvious  defect  of  title  in  the  plaintiffs  that  we 
ought  to  hold  our  hands. 

“ I am  not  at  present,  whatever  may  be  the  result  of  a 
further  hearing — speaking  for  myself  alone — very  much 
impressed  by  that  contention.  I am  not  at  all  impressed 
with  the  notion  that  it  was  utterly  impossible  that  there 
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could  have  been  a valid  (either  legal  or  equitable)  ci  cation 
of  the  right  of  light  to  the  windows  of  the  church  of  such 
a kind  as  would  have  prevented  the  owner  of  the  glebe  from 
obstructing  those  windows.  I think  myself  it  would  require 
a good  deal  to  satisfy  me  that  such  a right  was  incapable 
of  being  granted,  and  we  are  to  suppose  that  there  is  that 
doubt  in  the  face  of  the  fact  that  this  church  is  a very  old 
church,  and  that  the  former  church  probably  had  windows 
much  in  the  same  position  as  the  windows  were  in  the  church 
lately  pulled  down,  which  was  rebuilt  by  Sir  Christopher 
Wren,  and  in  the  face  of  the  fact  that  from  that  time  to 
the  present,  the  windows  had  existed. 

“ It  appears  to  me  that  there  is  sufficient  prima  facie 
evidence,  not  only  of  the  de  facto  enjoyment  of  the  light, 
but  of  the  lawful  and  rightful  enjoyment  as  of  right  as 
between  the  church  and  the  owner  of  the  glebe,  and  that 
the  doubt  is  not  such  as  to  induce  us  to  hold  our  hands 
from  doing  that  which  we  ought  to  do  in  an  ordinary  case, 
namely,  stay  the  creation  of  these  buildings  till  the  hearing 
or  further  order.” 

Brett,  L.  J. — “Several  very  interesting  points  have 
been  raised  in  this  case,  and  the  objections  to  the  plaintiffs’ 
rights  to  an  injunction  seem  to  me  to  class  themselves  thus: 
— First,  Assuming  that  the  proposed  buildings  would  sub- 
stantially obstruct  the  light  into  apertures  similar  to  those 
existing  in  the  old  church  lately  pulled  down,  it  is  objected 
that  the  plaintiffs  are  not  the  people  who  in  this  court,  and 
at  this  stage  should  object;  and  secondly,  supposing  the 
plaintiffs  are  persons  who  can  object,  yet  that  there  is  not 
sufficient  evidence  that  the  proposed  building  would  suffi- 
ciently obstruct  the  light  to  the  windows  which  are  to 
replace  the  windows  of  the  church  to  such  a degree  as  to 
authorise  this  Court  to  interfere  to  the  extent  of  granting 
an  interim. 

“Now  the  first  point  under  the  first  class  of  objections 
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is,  that  there  has  been  in  this  case  such  a unity  of  possession 
as  would  prevent  the  possibility  of  there  being  a servient 
and  dominant  tenement ; that  there  is  such  a unity  of 
possession  therefore,  as  would  prevent  the  statue  from  apply- 
ing so  as  to  raise  a prescription  of  twenty  or  forty  years,  or 
so  as  to  raise  the  supposition  of  a lost  grant.  I incline 
myself  to  think  that,  if  the  objection  of  unity  of  possession 
could  be  maintained,  it  is  equally  important  with  regard  to 
a lost  grant  as  it  is  with  regard  to  a prescription  under  the 
statute.  I think  that  if  it  were  shown  that  there  was  such 
a unity  of  possession  as  would  prevent  the  possibility  of 
there  being  a servient  and  dominant  tenement,  this  would 
be  fatal  to  either  view.  This  seems  to  me  to  be  a very 
difficult  question,  and  one  that  requires  considerably  more 
knowledge  of  ecclesiastical  law  than  a J udge  can  have  in 
his  mind  at  the  moment,  or  at  this  stage  of  the  proceedings, 
he  is  likely  to  acquire.  I am  not  prepared  to  say  at  the 
present  moment  whether  the  rector  is  merely  a bare  trustee, 
whether,  being  legal  owner  of  the  church,  he  is  a bare 
trustee  of  the  church,  or  whether  his  rights  with  regard  to 
the  church  and  the  churchyard  are  identical,  or  whether  his 
legal  rights  with  regard  to  the  church  and  churchyard  are 
the  same  or  not  as  his  rights  with  regard  to  the  glebe. 

“ If  he  be  merely  trustee  of  the  church,  and  if  he  be,  in 
point  of  law  and  equity,  considered  as  the  owner  of  the 
glebe,  the  inclination  of  my  opinion  at  present  is,  that  as 
the  real  owner  of  the  glebe,  he  might  make  that  the  servient 
tenement  of  the  church  of  which  he  was  only  trustee,  and 
that  where  a person  is  trustee  of  that  which  is  to  be  the 
dominant  tenement  and  is  real  owner  of  that  which  is  to 
be  servient  tenement,  there  is  not  a unity  of  possession 
as  prevents  the  application  of  the  statute  or  the  application 
of  the  doctrine  of  the  lost  grant. 

“ I therefore  think,  that  at  this  stage  of  the  proceedings 
we  are  entitled  to  assume  that  the  rector,  and  therefore  the 
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Ecclesiastical  Commissioners  who  stand  in  his  place,  are 
merely  trustees  of  the  church.  It  is,  I think,  a matter  of 
contention  at  the  present  moment  whether  the  proposed 
new  buildings  stand  on  the  churchyard  or  on  the  glebe,  but 
assuming  them  to  stand  on  the  glebe,  I think  we  are  en- 
titled to  say  at  this  stage  that  we  cannot  assume  that  there 
is  not  that  difference  of  position  which  would  entitle  the 
application  of  the  statute  or  the  application  of  the  doctrine 
of  the  lost  grant.  Therefore,  so  far  as  that  objection  is 
taken  it  cannot  avail  at  the  present  time,  but  it  is  a matter 
which  must  be  gravely  considered  at  the  hearing. 

“Then  another  objection  was  taken,  which  was,  that 
these  Ecclesiastical  Commissioners  are  only  trustees  to  sell. 
With  great  deference,  I think  it  is  not  worth  while  to  in- 
quire into  that  point.  I confess  I have  no  doubt  that  even 
assuming  them  to  be  trustees  to  sell,  that  cannot  oust  them 
from  the  right  to  object  to  an  obstruction  to  the  lights  of 
the  building  which  they  have  to  sell.  Then  it  was,  that 
by  the  statute  and  the  order  in  council,  they  have  only 
vested  in  them  the  site  of  the  church  or  the  church  itself, 
and  that  they  have  not  vested  in  them  any  rights  of  ease- 
ment which  the  church  in  other  hands  would  have  acquired. 
I think  that  that  is  an  equally  untenable  objection,  and 
about  that  also  I have  no  doubt. 

“Assuming,  therefore,  that  the  Ecclesiastical  Commis- 
sioners are  persons  who  may  come  to  the  Court,  for  such 
an  injunction  as  is  now  asked  for,  there  is  raised  this 
question,  whether  such  an  injunction  ought  to  be  granted 
where  the  building  which  was  the  dominant  tenement  is 
not  in  existence,  and  has  been  pulled  down.  I confess  that 
the  way  that  strikes  me  is  this.  We  assume  for  this 
purpose  that  the  building  while  it  existed  had  ancient  lights, 
and  therefore  the  right  to  have  them  unobstructed.  The 
building  is  pulled  down.  It  is  said  that  right  is  in  abey- 
ance. It  seems  to  me  that  the  right  is  quite  as  much  in 
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existence  after  the  building  is  pulled  down,  or  as  it  was 
before  until  that  right  is  abandoned,  and  I cannot  help 
thinking  that  where  in  our  country  a man  has  a legal  right 
which  can  only  be  lost  by  his  abandoning  it,  if  he  has  not 
abandoned  it,  and  until  he  abandons  it,  it  exists,  and  the 
right  is  as  much  in  his  possession  as  ever.  The  mode  of 
enjoying  it  may  be  different  but  the  right  is  in  existence. 

“If  you  assume  that  he  has  the  right,  and  it  is  in  his 
possession  and  in  existence,  then  if  the  defendant  is  about 
to  do  an  act  which  will  injure  that  right,  I can  see  no 
reason  why  the  ordinary  doctrine  should  not  be  applied  and 
why  the  Court  should  not  grant  the  injunction.  It  seems 
to  me  that  the  case  of  Straight  v.  Barn  * is  an  authority 
in  favour  of  that  proposition,  and  that  was  the  true  ground 
on  which  the  case  was  decided,  not  that  there  was  an  under- 
taking by  the  plaintiff  to  rebuild.  That  seems  to  me  to  be 
immaterial  except  as  evidence  to  show  he  has  not  abandoned 
his  right.  The  question  is  whether  he  had  the  right,  and 
whether  there  is  evidence  to  show  he  has  abandoned  it. 
If  he  has  not  abandoned  it,  it  exists,  and  he  has  a right  to 
come  to  the  Court  for  such  a remedy  as  is  here  asked. 
Therefore,  that  object  cannot  avail. 

“ Then  we  come  to  that  which  was  much  urged,  which 
is,  what  is  the  amount  of  obstruction  which  is  necessary  for 
the  plaintiff  to  show  in  order  to  obtain  this  injunction,  and 
upon  that  arose  that  doctrine  which  I confess  startled  me  as  to 
forty-five  degrees, which  is  relied  upon  either  as  a kind  of  legal 
doctrine  or  as  a rule  of  evidence  which  is  to  make  a prima 
facie  case.  I confess  that  that  seemed  to  me  to  be  contrary 
to  all  the  authorities  in  these  cases  which  have  always  been 
relied  upon,  and  to  intimate  that  a Judge  charging  a jury 
would  have  to  tell  them  ‘if  the  defendant  has  left  the  plaintiff 
forty-five  degrees  of  light  that  is  a prima  facie  case  in  which 
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there  is  no  injury  to  the  plaintiff, ’ unless  he  can  show  some- 
thing particular  in  the  circumstances  of  the  case  before  him. 

I never  heard  of  such  a mode  of  directing  a jury.  The 
mode  of  directing  a jury  has  been  laid  down  for  years,  and 
the  rule  has  always  been  since  the  time  of  Back  v.  Stacey  * 
that  which  was  laid  down  by  Lord  Chief  J ustice  Best  in 
that  case,  namely,  that  in  order  to  give  a right  of  action 
and  sustain  the  issue,  there  must  be  a substantial  depriva- 
tion of  light  sufficient  to  render  the  occupation  of  the  house 
uncomfortable,  or  to  prevent  the  plaintiff  from  carrying  on 
his  accustomed  business  on  the  premises  as  beneficially  as 
he  had  formerly  done.  That  is  the  ruling  which  has  always 
been  said  to  put  the  direction  in  the  clearest  point  of  view  ; 
and  it  is  in  accordance  with  the  judgment  of  Chief  J ustice 
Tindal,  one  of  the  most  careful  Judges  who  ever  sat,  in 
Parker  v.  Smith.]  It  was  adopted  by  Lord  Chelmsford  in 
the  case  of  Calcraft  v.  Thompson and  has  always  been 
the  received  mode.  The  question  is  whether  there  has 
been,  not  some  interference,  but  a substantial  interference. 
There  is  no  trace  of  anything  about  forty-five  degrees  or  any 
other  number  of  degrees. 

“ Then  it  was  said  that  that  law  has  been  altered  by 
the  ruling  of  Lord  Justice  James  in  Kelk  v.  Pearson .§  I 
confess  that  his  judgment  there  seems  to  me  to  be  directly 
to  the  contrary  of  that  for  which  it  is  cited,  for  I find  he 
says : ‘ Since  the  statute  as  before  the  statute,  it  resolves 
itself  simply  into  the  same  question,  a question  of  degree, 
which  would  be  for  a jury  if  this  were  an  action  at  law  to 
determine,  but  which  it  is  for  us  as  judges  of  fact  as  well 
as  law  to  determine  for  ourselves  as  best  we  may  when  we 
are  determining  in  Chancery ; ’ and  he  lays  down  the  rule 
in  the  veiy  words  of  Chief  Justice  Best  in  Back  v.  Stacey  ; || 
and  Lord  Justice  Melluish  quite  as  distinctly  says,  that  the 
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question,  is  not  what  may  be  considered  by  some  persons 
as  sufficient  light  in  London  or  anywhere  else,  but  the 
question  is  one  of  degree  and  comparison  with  what  the 
man  had  before  the  defendant’s  act,  and  with  what  he  has 
after,  and  there  must  be  a substantial  difference.  In  the 
case  of  1 he  City  of  London  Brewery  Company  v.  Tennant ,* 
it  seems  to  me  that  Lord  J ustice  J ames  laid  down  again 
the  very  same  rule,  that  it  is  a question  of  fact  and  degree 
in  each  particular  case,  and  although  the  Lord  Chancellor, 
Lord  Selborne,  did  take  notice  of  that  Act  of  Parliament 
about  the  forty-five  degrees,  I do  not  gather  that  he  meant 
to  say  more  than  that  the  fact  of  there  being  forty-five 
degrees  of  light  is  one  of  the  many  facts  you  are  to  take 
into  consideration,  not  as  raising  a primci  facie  case  or  any- 
thing like  it,  bnt  one  of  the  facts  to  be  considered  in 
determining  whether  there  has  been  a substantial  inter- 
ference with  the  light  the  plaintiff  had  before. 

“ I have  ventured  to  say  this  because,  to  my  mind,  this 
notion  that  some  expression  of  a Judge  used  when  he  is 
deciding  a question  of  fact  as  to  his  own  view  in  some  one 
fact,  being  material,  or  a particular  occasion  is  to  be  taken 
to  be  a rule  of  conduct  for  other  Judges  in  considering  a 
similar  state  of  facts  in  another  case  where  there  are  many 
other  differences,  is  a false  mode  of  treating  authority,  and 
that  the  mere  view  of  a learned  Judge  in  a particular  case 
as  to  the  value  of  a particular  piece  of  evidence  is  no  good 
whatever  to  other  J udges  who  have  to  determine  the  matter 
of  fact  in  other  cases  where  there  may  be  but  one  fact,  but 
many  others  as  well  to  be  considered.  I therefore  think 
that  in  the  present  case  the  interim  injunction  ought  to  be 
granted,  but  that  when  the  case  comes  to  the  hearing  there 
certainly  will  be  a very  grave  question  to  be  considered  by 
the  learned  Judge  who  has  to  try  it.” 
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Cotton,  L.  J. — “ I also  am  of  opinion  that  in  this  case 
the  plaintiffs  are  entitled  to  an  intei'im  injunction. 

“ It  is  perhaps  unfortunate  from  the  course  the  case 
took  in  the  Court  below,  that  only  one  of  the  points  argued 
before  us  was  really  dealt  with  by  the  Vice-Chancellor.  I 
will  deal  with  that  first.  Now,  as  I understand,  he  felt  a 
difficulty  in  interfering  when  there  was  no  building  exist- 
ing or  in  the  course  of  erection,  in  respect  of  which  the 
right  of  light  could  be  enjoyed,  and  when  the  plaintiffs 
were  not  in  a position  themselves  to  rebuild  or  undertake 
to  do  so. 

“ It  was  said  that  the  Court  would  not  interfere  when 
no  right  was  being  interfered  with,  so  as  to  make  an  action 
at  law  maintainable ; it  is  unnecessary  to  give  an  opinion 
whether  an  action  at  law  could  be  maintained  in  this  case. 
The  question  we  have  to  deal  with  is,  whether  or  no  a 
Court  of  Equity  should  interfere  to  prevent  an  injury  to 
the  plaintiffs.  I will  assume  for  the  present  purpose  that 
these  windows  in  the  old  church,  which  for  centuries  had 
had  uninterrupted  access  of  light,  were  windows  which  were 
entitled,  as  of  right,  to  the  access  of  light.  Does  the  fact 
that  the  building  has  been  pulled  down  put  an  end  to  the 
riuht?  That  cannot  be  so.  The  cases  cited  have  settled 

O 

that  point,  because  in  Twpling  v.  Jones,*  the  building 
in  which  the  ancient  windows  were,  and  by  means  of 
which  that  old  building  had  enjoyed  the  access  of  light, 
had  been  pulled  down,  but  yet  it  was  held  that  when  the 
new  building  was  put  up  with  windows  in  the  old  position 
they  were  entitled  to  the  old  right.  The  enjoyment  no 
doubt  had  been  discontinued,  but  the  right  was  continued, 
and  when  windows  were  put  up  in  the  same  place  the 
owner  of  the  house  with  these  windows  was  entitled  to 
protection,  with  respect  of  the  old  right.  Therefore,  there 
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had  been  no  time  at  which  the  old  right  had  ceased  to 
exist,  although  its  enjoyment  had  been  suspended ; and  the 
cases  have  gone  further  than  that,  for  in  Straight  v.  Burn  * 
where  the  bill  was  filed  at  a time  when  there  was  no  actual 
building  but  only  a bit  of  wall  remaining,  Lord  Justice 
Giffard  granted  an  injunction,  on  an  undertaking  by  the 
plaintiff  that  he  would  without  delay,  rebuild,  putting  the 
window  in  the  old  position.  That  recognises  that  even 
when  there  is  no  building  existing — because  the  old  wall 
could  hardly  be  considered  as  ‘ a house,  workshop,  or  other 
building  ’ within  the  meaning  of  the  statute — still  the  Court 
would  interfere  by  means  of  an  injunction  to  protect  that 
which  the  plaintiff  had  a right  to,  and  to  secure  for  him 
the  future  enjoyment  under  the  old  right.  But  then  it 
was  said  here  that  the  plaintiffs  themselves  cannot  rebuild, 
and  that,  therefore,  what  they  have  to  do  is  to  sell  the  site 
and  the  site  only.  I will  deal  with  the  latter  part  of  the 
objection  first.  They  have,  as  I understand,  vested  in  them 
under  the  Act  of  Parliament,  the  building  and  fabric  of 
the  church  and  the  ground  on  which  it  stood,  and  they 
vested  in  them  that  building  with  everything  in  the  way 
of  light  which  that  church  and  the  owner  of  that  church 
enjoyed.  ISTo  doubt  they  were  required  to  pull  it  down 
and  sell  it,  but  in  selling  the  site,  in  my  opinion,  they 
could  convey  to  the  purchaser  all  the  rights  they  themselves 
would  have  had  if  they  had  been  in  the  position  of  ordinary 
owners  having  acquired  that  land,  with  the  intention  or 
obligation  to  pull  down,  as  in  a building  lease,  to  pull  down 
the  old  building  and  put  up  a new  one,  when,  if  they 
desired  to  protect  their  rights,  that  is,  to  continue  the 
enjoyment  of  the  old  right  of  light,  they  could  have  put  up 
the  windows  in  the  same  position  as  formerly.  Therefore, 
although  they  themselves  cannot  rebuild,  and  are  required 
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to  sell,  in  my  opinion  they  can  convey  to  the  purchaser  the 
same  right  which,  if  they  had  built,  they  would  have  had 
of  putting  up  a building  with  windows  in  the  old  places, 
and  entitled  to  the  old  easement. 

“ Then  it  was  said  there  is  a difficulty  in  granting  an 
injunction;  because  how  can  we  know  that  the  building 
will  be  put  up,  or  that,  if  the  building  is  put  up,  the 
windows  will  be  in  that  position.  We  are  now  dealing 
with  an  interlocutory  injunction  only,  and,  upon  the  evi- 
dence, and  from  the  position  of  this  property,  I should  say 
we  must  arrive  at  the  conclusion,  that,  within  a short  time, 
having  regard  to  its  situation,  not  only  will  the  land  be 
sold,  as  the  plaintiffs  are  bound  to  try  and  sell  it,  but  that 
it  will  be  covered  with  buildings,  and  I think  we  may 
come  to  the  conclusion  as  judges  of  fact,  that  in  all  proba- 
bility the  purchaser  will  put  up  his  building  so  that  the 
windows  may  have  the  enjoyment  of  the  old  right  of  light. 
If  on  the  hearing  of  this  action,  the  property  has  not  been 
sold,  and  no  intention  is  shown  of  putting  up  buildings, 
and  if  it  is  not  shown  satisfactorily  to  the  Court,  what  will 
be  the  position  of  the  buildings  or  the  windows  in  it,  then 
probably  the  difficulty  will  have  to  be  met.  But  I think 
it  will  have  to  be  met,  not  by  putting  the  plaintiffs  or  the 
owners  under  an  undertaking,  but  by  giving  some  liberty 
to  the  defendant  to  apply  to  dissolve  the  injunction  so  as 
to  prevent  him  from  being  kept  perpetually  under  this 
injunction,  when,  in  fact,  the  plaintiffs,  or  the  purchasers 
from  them,  have  abandoned  the  right  to  put  up  the 
windows  in  the  old  place  in  exercise  of  the  old  right.  This 
is  not  for  decision  now,  but  that,  in  my  opinion,  would 
be  one  mode  of  dealing  with  the  difficulty,  and  preventing 
any  injustice  being  done. 

“ Then  there  are  other  points  in  the  case,  and,  of  course, 
upon  an  application  for  an  interlocutory  injunction,  we 
ought  to  be  satisfied  that  a primd  facie  case  is  made  out  by 
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the  plaintiffs  who  are  applying  for  an  injunction.  Now  the 
first  objection  on  the  part  of  the  defendants  is  this,  that 
these  windows  in  the  old  church  were  not  entitled  to  light. 
The  building  had  existed  for  two  centuries,  but  there 
had  been  on  the  site  of  that  building,  another  building 
previously.  Are  we  to  come  to  the  conclusion  that  the 
plaintiffs  under  those  circumstances  have  not  a prima  facie 
case  to  say  that  these  windows  had  a right  to  light  1 

“ It  would  require  a strong  case,  I think,  after  such  a 
lapse  of  time,  to  induce  us  to  hold,  upon  an  application  for 
an  interlocutory  injunction,  that  the  defendant  was  entitled 
to  erect  a building,  which  for  the  present  purpose  I must 
assume  will  materially  interfere  with  those  lights,  if  ancient, 
and  will  materially  embarrass  the  plaintiffs  in  dealing  with 
the  property  in  the  way  they  are  bound  to  do. 

“ Suppose  that  this  piece  of  land  on  which  the  house  is 
intended  to  be  built  was  glebe,  and  has  been  so  as  long  as 
the  church  has  been  there,  I am  not  satisfied  that  the 
parson  could  not,  with  consent  of  the  patron  and  ordinary, 
deal  with  his  glebe  in  such  a way  as,  at  least  in  this  Court, 
to  entitle  those  who  could  use  and  enjoy  the  church  to  say, 
‘ You  have  precluded  yourself  from  ever  interfering  with 
the  lights  that  there  are  in  the  church,’  because  we  must 
recollect  that,  as  regards  his  glebe,  the  parson,  with  consent 
of  the  patron  and  ordinary,  could,  by  certain  deeds,  in- 
dependent of  the  restraining  statutes  (and  this  church 
existed  before  the  restraining  statutes  were  passed),  deal 
with  and  bind  the  glebe. 

“ The  other  question  which  we  must  consider  is,  whether 
or  no  the  works  which  the  defendant  is  intending  to  put 
up  will  substantially  interfere  with  the  beneficial  use  of 
the  building  which  will  probably  be  put  up  there  1 I say, 
< with  the  beneficial  use  of  the  building ; ’ because  it  is  not 
probable  that  any  dwelling-house  would  be  put  up  in  this 
place,  and  the  rule  with  regard  to  dwelling-houses  is  some- 
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what  different;  namely,  that  there  must  be  a substantial 
interference  with  the  comfortable  enjoyment  of  the  house. 

“We  must  consider  whether  or  no  there  is  a substantial 
interference  with  the  light,  having  regard  to  the  use  to 
which  the  building  in  this  place  will  be  put.  That  is 
more  favourable  to  the  defendant  than  the  other  view.  I 
think  upon  the  evidence  of  the  experts,  I should  be  satisfied 
that  that  was  so,  but  we  must  judge  by  our  own  eyes  and 
our  own  senses.  Can  we  think  that  raising  that  building 
as  proposed  in  that  position  and  at  that  distance  will  not 
materially  diminish  the  access  of  light  to  the  windows  put 
up  in  the  old  place?  If  so,  having  regard  to  what  we 
know  of  the  use  of  light  in  these  warehouses,  I should  say, 
that  they  would  probably  substantially  interfere  with  the 
beneficial  use  of  any  warehouse  which  might  be  erected 
there.  As  to  the  fact  that  there  could  be  no  warehouse 
erected  there  which  would  not  interfere  with  the  defendant’s 
lights,  I have  seen,  and  it  is  common  knowledge  that  there 
are  plenty  of  warehouses  in  the  city  of  London  consisting 
of  different  stages  and  degrees,  one  part  of  which  is  thrown 
back  to  a great  height,  but  a portion  of  which  occupying 
the  old  site  of  these  windows  would  be  built  at  such  a 
height  as  that  it  would  not  in  any  way  interfere  with  the 
lights  of  the  defendant,  or  give  him  a cause  of  complaint. 

“I  think  I ought  to  add  one  word  about  the  angle  of  forty- 
five  degrees.  Although  I quite  agree  with  what  Lord  Justice 
Lrett  has  said,  I think  that  the  way  in  which  this  provision 
as  to  forty-five  degrees  has  been  dealt  with  by  Judges  in  the 
Chancery  Division  is  unfortunate.  It  seems  to  me  to  have 
arisen  from  referring  loosely  to  the  Metropolitan  Building 
Act,  without  looking  at  the  clause.  That  clause  really  is  in- 
tended to  deal  with  the  question  of  the  width  of  the  streets, 
so  as  not  to  have  them  formed  into  a narrow  trough,  and  is 
not  intended  to  lay  down  any  rule  applicable  to  the  light 
which  a man  is  entitled  to  enjoy  in  the  city  of  London.  The 
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angle  of  forty-five  degrees  is  not  the  angle  taken  from  the 
windows,  but  from  the  top  of  one  house  to  the  level  of  the 
street  on  the  other  side,  and  therefore,  to  derive  from  that 
any  other  rule  as  to  what  is  to  guide  us  in  saying  whether 
or  no  there  has  been  a substantial  interference  with  the  use 
and  enjoyment  of  the  building  as  regards  light,  is  in  my 
opinion,  looking  to  a rule  laid  down  for  one  purpose  to  guide 
us  as  to  an  entirely  different  matter.  I should  not  have 
referred  to  it  but  for  that  reason.  When  that  is  the  con- 
dition, under  ordinary  circumstances,  there  would  probably 
be  no  substantial  interference  with  the  enjoyment ; but  that 
is  not  a rule  to  put  before  a jury  to  guide  them ; or  a 
rule  which  is  to  guide  the  Court  in  coming  to  the  decision 
whether  there  is  a substantial  interference ; but  it  is  only 
a circumstance  which  will  very  often  be  a sufficient  guide. 
We  must  take  this  into  consideration. 

“Then  ought  we  to  interfere  by  injunction  after  the 
undertaking  that  has  been  offered  1 Probably  if  the 
plaintiffs  had  been  only  persons  in  the  position  of  owners 
going  to  rebuild,  I,  for  my  own  part,  might  have  been 
satisfied  with  that  undertaking,  and  for  this  reason — 
because  then  we  should  have  had  the  means  of  testing  by 
experience  and  not  by  mere  argument,  what  would  be  the 
effect  of  the  defendant’s  building.  When  such  an  under- 
taking is  offered  (and  I am  glad  of  having  the  opportunity 
of  repeating  this  as  far  as  I am  concerned),  it  must  never 
be  made  illusory.  It  is  an  undertaking  given  by  the 
defendant,  who  says,  ‘ My  works  can  never  interfere  with 
your  lights,’  and  if  it  be  found  they  do,  his  undei  taking 
ought  to  be  rigorously  enforced,  and  he  never  ought  to 
escape  by  the  suggestion  that,  as  the  building  is  up,  damages 
ought  to  be  given  instead  of  a perpetual  injunction.  In 
the  present  case  the  plaintiffs  are  in  a peculiar  position. 
They  cannot  build  themselves,  but  they  are  bound  to  sell, 
and,  as  they  are  not  satisfied  with  that  undertaking,  and 
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consider  it  more  for  their  interest,  having  regard  to  the 
proposed  sale,  to  have  an  injunction  to  prevent  the  building 
being  erected,  or  anything  being  done  which  could  interfere 
with  the  access  of  light  to  windows  put  in  the  original 
position — at  least,  until  the  rights  of  the  parties  are 
decided.” 

James,  L.  J.— “With  regard  to  the  argument  that  there 
was  a legal  impossibility  in  a church  acquiring  an  easement 
over  the  glebe ; I say  this,  that  as  far  as  at  present  advised, 
I think  there  might  have  been  a grant  or  a covenant  by 
the  rector,  to  or  with  the  churchwardens  on  behalf  of  the 
parish,  made  with  the  proper  consents,  that  the  church 
should  for  ever  have  the  access  of  light  and  ah’  to  the 
windows ; I can  see  no  legal  difficulty  in  the  way  of  framing 
or  presuming  such  a covenant ; nor  do  I see,  at  present, 
any  doubt  as  to  the  legal  validity  of  such  a covenant.” 

Having  treated  of  how  the  right  to  light  and  air  may  be 
acquired,  and  what  acts,  although  apparently  injurious  to 
that  right,  do  not  really  affect  it,  we  shall  next  consider 
how  the  right  may  be  jeopardised,  which  will  be  set  forth 
in  Table  IV.,  and  then  how  such  right  may  be  lost,  which 
we  set  out  in  Table  V.  ; and  thereafter  we  shall  give  Table 
VI.,  setting  forth  what  it  is  necessary  for  the  surveyor  to 
consider  in  estimating  the  damage  or  injury. 
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Table  IV. 

How  Ancient  Lights  may  be  Jeopardised. 

1.  By  Alterations  to  Buildings. 

2.  By  Variations  of  the  Plane  at  which  Light  is 

Admitted. 

3.  By  Advancement  of  a Wall. 

4.  By  Removal  of  Buildings. 

5.  By  the  Occupation  by  the  Dominant  Owner  of  the 

Servient  Owner’s  Premises, 

6.  By  Ownership  of  both  Properties  being  in  the  same 

Parties. 

1.  By  Alterations  to  Buildings. — The  most  im- 
portant case  bearing  upon  this  subject  is  Tapling  v.  Jones  * 
which  was  fought  up  to  the  House  of  Lords,  and  heard 
there  on  the  17th,  20th,  21st  of  February,  and  16th  March 
1865,  the  action  having  been  commenced  in  the  Court  of 
Common  Pleas  on  the  24th  of  February  1858.  So  valuable 
is  this  case  that  we  quote  it  at  length  from  34  Law  Journal 
Reports  (N.  S.),  C.  P.,  342 

“ This  action  was  brought  in  the  Court  of  Common 
Pleas,  on  the  24th  of  February  1858,  and  was  brought  for 
an  alleged  obstruction  of  the  access  of  light  and  air  to  certain 
windows  in  the  west  side  of  a warehouse,  No.  107  Wood 
Street,  Cheapside,  in  the  city  of  London,  the  property  of  the 
respondent,  the  defendant  in  error,  and  the  plaintiff  below. 

“The  declaration  consisted  of  two  counts.  The  first 
count  alleged  a light  on  the  part  of  the  defendant  in  error 
to  the  access  of  light  and  air  to  certain  ancient  windows  of 
a messuage  and  building  in  that  count  mentioned,  and 
stated,  by  way  of  breach,  that  the  plaintiff  in  error,  by 
wrongfully  building  and  continuing  a wall  near  to  such 
windows,  prevented  the  light  and  air  from  coming  to  or 
entering  the  same.  The  second  count  alleged  a right  to  the 
unobstructed  access  of  light  and  air  to  the  said  windows, 
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and  averred  as  a breach  that  such  access  was  obstructed  by 
the  wrongful  continuance  of  a wall,  on  a close  opposite  and 
near  to  such  windows. 

“ The  defendant  pleaded,  first,  not  guilty ; secondly,  a 
traverse  of  the  right  alleged  in  the  first  count ; and, 
thirdly,  a traverse  of  the  right  alleged  in  the  second  count. 

“There  was  a replication  joining  issue  on  these  pleas. 

“Upon  these  issues  the  cause  came  on  to  be  tried,  at 
the  sittings  at  the  Guildhall  of  the  city  of  London,  on  the 
16th  of  February  1859,  when  a verdict  was  entered  for  the 
defendant  in  error  for  the  damages  claimed  in  the  declara- 
tion, subject  to  a special  case.  A special  case  was  after- 
wards stated,  which,  so  far  as  is  material,  was  as  follows  : — 

“ ‘ The  plaintiff  is  a wholesale  dealer  in  silk,  and  now 
carries  on  his  business  at  Nos.  107,  108,  and  109  Wood 
Street.  The  plaintiff  had  for  several  years  prior  to  1857 
carried  on  his  business  at  Nos.  108  and  109  Wood  Street, 
but  he  acquired  possession  of  the  premises,  No.  107  Wood 
Street,  for  the  first  time,  in  the  year  1857,  having  become  the 
purchaser  of  them  in  the  month  of  July  in  that  year.  Up 
to  the  time  when  the  plaintiff  acquired  possession  of  the 
said  premises,  No.  107,  they  were  used  and  occupied  as  a 
public-house,  known  by  the  sign  of  the  “Magpie  and 
Pewter  Platter,”  and  were,  and  are,  in  a line  with  and  next 
adjoining.  Nos.  107,  108,  and  109  abut  on  the  rear  or 
west  side  thereof,  upon  the  east  side  of  certain  premises 
fronting  in  Gresham  Street  West,  and  therein  numbered  1 
to  8,  hereinafter  called  the  Gresham  Street  property.  In 
the  year  1852  the  plaintiff  pulled  down  his  premises,  Nos. 
108  and  109  Wood  Street,  which  were  then  old  and  dilapi- 
dated houses,  and  erected  on  their  site  new  warehouses. 
In  doing  so,  he  altered  the  position  and  enlarged  the 
dimensions  of  the  windows  previously  existing,  increased 
the  height  of  the  building,  and  set  back  the  rear  or  back 
line  of  those  warehouses. 
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“ ‘The  defendant,  who  is  a carpet  warehouseman,  on  the 
23rd  of  July  1852,  was  tenant  of  the  said  Gresham  Street 
property,  and  now  holds  the  same  under  a lease  for  a term 
of  eighty-one  years  since  granted  to  him.  In  and  about  the 
year  1856,  the  defendant  pulled  down  the  buildings  then 
standing  on  the  Gresham  Street  property  in  order  to  erect 
thereon  a warehouse. 

“‘The  plaintiff,  in  July  1857,  immediately  after  his 
purchase  of  No.  107  Wood  Street,  made  alterations  in  it  by 
lowering  the  first  and  second  floors  so  as  to  make  them 
correspond  with  his  adjoining  new  warehouses,  Nos.  108 
and  109,  and  by  lowering  two  of  the  windows  in  such  floors 
so  as  to  suit  the  new  position  of  the  floors.  One  of  the 
lower  windows  was  about  one  foot  longer  than  before,  and 
the  other  about  the  same  size  as  the  old  one,  and  both 
occupied  parts  of  the  old  apertures.  A small  window  on  the 
first  floor  was  blocked  up.  He  also  built  two  additional 
stories  to  No.  107,  in  the  first  of  which,  viz.,  the  fourth 
story  of  the  premises,  he  put  out  a new  window,  and  in  the 
fifth  or  attic  story  he  placed  a window  extending  across  the 
entire  width  of  the  building.  These  new  windows  and 
lights  were  so  situated  that  it  was  impossible  for  the  owners 
of  the  said  Gresham  St.  property  to  obstruct  or  block  them 
without  also  obstructing  or  blocking,  to  an  equal  or  greater 
extent,  that  portion  of  the  said  windows  and  lights  which 
occupied  the  site  of  the  said  ancient  windows  in  No.  107. 

“ ‘The  said  alterations  and  additions  in  No.  107  Wood 
Street,  so  far  as  the  windows  are  concerned,  were  com- 
pleted by  the  plaintiff  in  the  month  of  August  1857. 

“ ‘ After  the  alterations  and  additions  to  No.  107  Wood 
Street  had  been  so  completed,  the  defendant  proceeded  to 
erect  his  said  intended  warehouse  and  premises  on  the 
Gresham  Street  property,  and  built  up  the  eastern  wall 
thereof  to  such  a height  as  to  obstruct  the  whole  of  the 
windows  and  lights  of  No.  10/  Wood  Street. 
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“ ‘ The  defendant  refused  to  remove  the  said  eastern 
wall  of  his  warehouse  and  premises,  or  any  part  of  it. 

“ ‘ The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover  in  respect  of  the  obstruc- 
tion of  light  and  air  complained  of.  If  they  are  of  opinion 
that  he  is  so  entitled,  then  the  verdict  entered  for  the  plaintiff 
is  to  stand,  and  the  damages  to  be  reduced  to  40s.  ; if  they 
think  the  plaintiff  is  not  so  entitled,  then  the  verdict  entered 
for  the  plaintiff  is  to  be  set  aside,  and  a verdict  entered  for 
the  defendant.’ 

“The  Judges  for  the  Court  of  Common  Pleas  were 
equally  divided  in  opinion,  the  L.C.  Justice  and  Mr  Justice 
Williams  being  in  favour  of  the  plaintiff  below,  Mr  J ustice 
Keating  and  Mr  Justice  Byles  being  in  favour  of  the  de- 
fendant below.  Mr  Justice  Keating  thereupon  withdrew 
his  opinion,  and  judgment  was  given  for  the  plaintiff  below. 

“The  defendant  below  brought  error  upon  that  judg- 
ment, and  the  Court  of  Exchequer  Chamber  affirmed  the 
judgment.  There  was  a difference  of  opinion  among  the 
judges,  Mr  Justice  Wightman,  Mr  Justice  Crompton,  Mr 
Baron  Bramwell,  and  Mr  Justice  Blackburn  being  in  favour 
of  the  plaintiff  below,  and  the  Lord  Chief  Baron  and  Mr 
Baron  Martin  being  in  favour  of  the  defendant  below. 

“ The  Attorney-General  and  Archibald  for  the  appellant. 
The  right  to  an  easement  must  rest  on  some  presumed  grant, 
and  the  extent  of  the  grant  is  always  to  be  referred  to,  and 
measured  by,  the  user  and  the  effect  of  it. 

The  cases  show  that  whatever  may  be  the  origin  of  the 
right,  such  right  is  measured  by  usage ; so,  if  the  effect  on 
the  property  subject  to  the  right  is  varied,  the  party  having 
the  light  cannot  claim  the  benefit  of  the  right  as  to  the  old 
part  which  has  remained  unaltered,  so  as  to  shield  the  user 
of  the  new  part.  Huch  an  alteration  sets  the  owner  of  the 
servient  tenement  free  to  protect  himself.  As  to  the  origin 
of  the  right,  being  presumed  to  be  in  grant  before  the  Pre- 
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scrip tion  Act,  Daniel  v.  North*  Barker  v.  Richardson ,t  the 
old  theory  of  the  law  still  remains  : Bright  v.  Walker.  \ The 
effect  of  material  alterations  which,  if  acquiesced  in,  would 
increase  the  servitude  of  the  servient  tenement,  is  to  destroy 
the  servitude,  unless  the  new  encroachment  can  be  shut  out 
without  affecting  the  old  right.  The  consent  is  to  a different 
thing.  The  old  right  cannot  be  used  as  a shield  for  fresh 
encroachment.  The  continuance  of  what  the  servient  tenant 
has  done  to  protect  himself  from  such  encroachment  cannot 
be  prevented  by  the  owner  of  the  dominant  tenement  re- 
storing the  property  to  its  original  state.  The  servient 
tenant  consented  only  to  something  of  which  the  dominant 
tenant  has  deprived  himself  of  the  right  to  insist  upon  by 
altering  the  state  of  circumstances : Luttrell’s  Case.§  The 
first  case  having  direct  application  to  the  present  is  C her- 
ring ton  v.  Abney,  ||  also  see  Com.  Dig.  and  Martin  v.  Goble.  H 
The  cases  of  Doug  all  v.  Wilson,1  Cotter  ell  v.  Griffiths ,2 
Chandler  v.  Thompson ,3  and  Thomas  v.  Thomas'1  are  not 
relied  upon,  but  merely  mentioned  in  their  order  of  date. 
The  later  cases  on  which  reliance  is  placed  are  Garritt  v. 
Sharp,5  Blanchard  v.  Bridges, 0 Renshaw  v.  Bean,1 7  Wilson 
v.  Townend ,8  Davies  v.  Marshall ,9  Cooper  v.  Hubbuck,  and 
Hutchinson  v.  Copestake.10  The  opinion  of  the  majority  of 
the  judges  in  the  present  case  has  been  approved  of  by 
Vice-Chancellor  Wood,  in  Weatherby  v.  Ross.11  The  respon- 
dent abandoned  his  old  rights;  he  had  no  intention  of  resum- 
ing them  when  he  made  the  alterations,  and  he  cannot  resume 
them  now  : Biggins  v.  Inge  ;12  Stokoe  v.  Singers  ;13  Gale  on 
Easements,  pp.  500,  483-4;  and  Martin  v.  Hendon d4 

* 11  East.,  372.  + 23 R.  R.,  400  (1821).  J 1 C.  M.&R..211  (1834). 

§ 4 Rep.,  87a.  ||  1 Vcrn.,  645.  11  1 Camp.,  320. 

i 2 Wms.  Saunds.,  175a.  2 4 Esp.,  69.  3 3 Camp.,  82. 

4 2 C.  M.  & R.,  39.  5 3 A.  & E.  « 4 A.  & E.,  176. 

7 is  q.  B.,  112.  8 1 Dr.  & Sm.,  324.  8 1 Dr.  & Sm.,  557. 

18  9 C.  B. , N.  S. , 86.3.  11  1 H.  & M. , 349  ( 1 862-3).  12  7 Bing. , 682. 

J»  26  L.  J.,  (I  B.,  257  (1857).  u L.  J.  R.,  N.  S.,  Eq.,  604. 
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“ Sir  H.  Cairns,  for  the  respondent,  was  not  called  upon. 

“The  Lord  Chancellor. — By  the  third  section  of  the 
Act  2 & 3 Will.  4,  c.  71,  intituled  An  Act  for  Shortening 
the  Time  of  Prescription  in  certain  Cases,  it  is  enacted, 
‘that  when  the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop,  or  any  other  building  shall  have 
been  actually  enjoyed  therewith  for  the  full  period  of  twenty 
years  without  interruption,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local  usage  or  custom  to  the 
contrary  notwithstanding,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing.’ 

“ Upon  this  section  it  is  material  to  observe,  with  refer- 
ence to  the  present  Appeal,  that  the  right  to  what  is  called 
‘ an  ancient  light  ’ now  depends  upon  positive  enactment. 
It  is  matter  juris  positivi,  and  does  not  require,  and  there- 
fore ought  not  to  be  vested  on,  any  presumption  of  grant 
or  fiction  of  a licence  having  been  obtained  from  the  adjoin- 
ing proprietor.  Written  consent  or  agreement  maybe  used 
for  the  purpose  of  accounting  for  the  enjoyment  of  the  servi- 
tude, and  thereby  preventing  the  title  which  would  otherwise 
arise  from  uninterrupted  user  or  possession  during  the  re- 
quisite period.  This  observation  is  material,  because  I 
think  it  will  be  found  that  error  in  some  decided  cases  has 
arisen  from  the  fact  of  the  Courts  treating  the  right  as 
originating  in  a presumed  grant  or  licence. 

“It  must  also  be  observed,  that  after  an  enjoyment  of 
an  access  of  light  for  twenty  years  without  interruption, 
the  right  is  declared  by  the  statute  to  be  absolute  and  inde- 
feasible ; and  it  would  seem,  therefoi'e,  that  it  cannot  be 
lost  or  defeated  by  a subsequent  temporary  intermission  of 
enjoyment  not  amounting  to  abandonment.  Moreover,  this 
absolute  and  indefeasible  right,  which  is  the  creation  of  the 
statute,  is  not  subjected  to  any  condition  or  qualification ; 
noi  is  it  made  liable  to  be  affected  or  prejudiced  by  any 
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attempt  to  extend  the  access  or  use  of  light  beyond  that 
which,  having  been  enjoyed  uninterrupted  during  the  re- 
quired period,  is  declared  to  be  not  liable  to  be  defeated. 

“Before  dealing  with  the  present  Appeal,  it  may  be 
useful  to  point  out  some  expressions  which  are  found  in  the 
decided  cases,  and  which  seem  to  have  a tendency  to  mis- 
lead. One  of  these  expressions  is  the  phrase  ‘ right  to 
obstruct.’  If  my  adjoining  neighbour  builds  upon  his  land, 
and  opens  numerous  windows  which  look  over  my  garden 
or  my  pleasure-grounds,  I do  not  acquire  for  this  act  of  my 
neighbour  any  new  right  or  other  than  I before  possessed. 
I have  simply  the  same  right  as  before ; I have  simply  the 
same  right  of  building  or  raising  any  erection  I please  on 
my  own  land,  unless  that  right  has  been  by  some  antecedent 
matter  either  lost  or  impaired,  and  I gain  no  new  or  en- 
larged right  by  the  act  of  my  neighbour. 

“ Again,  there  is  another  form  of  words  which  is  often 
found  in  the  cases  on  this  subject,  namely,  the  phrase  ‘ in- 
vasion of  privacy  by  opening  windows.’  That  is  not  treated 
by  the  law  as  a wrong  for  which  any  remedy  is  given.  If  A. 
be  the  owner  of  beautiful  gardens  and  pleasure-grounds,  and 
B.  is  the  owner  of  an  adjoining  piece  of  land,  B.  may  build 
upon  it  a manufactory  with  a hundred  windows  overlooking 
the  pleasure-grounds,  and  A.  has  neither  more  nor  less  than 
the  right  which  he  previously  had,  of  erecting  on  his  land  a 
buildinc  of  such  height  and  extent  as  will  shut  out  the 
windows  of  the  newly  erected  manufactory. 

“ If  in  lieu  of  the  words,  ‘ the  access  and  use  of  light  to 
and  for  any  dwelling-house,’  in  the  third  section  of  the 
statute,  there  be  read,  as  there  well  may,  ‘ any  window  of 
any  dwelling-house,’  the  enactment  (omitting  immaterial 
words)  will  run  thus:  ‘When  any  window  of  a dwelling- 
house  shall  have  been  actually  enjoyed  therewith  foi  the 
full  period  of  twenty  years  without  interruption,  the  right 
to  such  window  shall  be  deemed  absolute  and  indefeasible.’ 


ALTERATIONS  TO  BUILDINGS. 


53 


Tapling  v.  Jones. 

“ Suppose,  then,  that  the  owner  of  a dwelling-house  with 
such  a window,  that  is,  with  an  absolute  and  indefeasible 
right  to  a certain  access  of  light,  opens  two  other  windows, 
one  on  each  side  of  the  old  window,  does  the  indefeasible 
right  become  thereby  defeasible?  By  opening  the  new 
windows  he  does  no  injury  or  wrong  in  the  eye  of  the  law 
to  his  neighbour,  Avho  is  at  liberty  to  build  up  against 
them,  so  far  as  he  possesses  the  right  of  building  on  his 
land ; but  it  must  be  remembered  that  he  possesses  no  right 
of  building  so  as  to  obstruct  the  ancient  window ; for  to 
that  extent  his  right  of  building  is  gone  by  the  indefeasible 
right  which  the  statute  has  conferred. 

“ Believing  this  to  be  the  sound  principle,  I cannot 
accept  the  reasoning  on  which  the  decisions  in  Renshaw  v. 
Bean*  and  Hutchinson  v.  C opestake, f were  founded.  The 
facts  of  these  two  cases  were  not  exactly  the  same  as  in  the 
present ; for  in  neither  was  any  ancient  window  preserved 
unaltered,  but  the  old  windows  had  been  enlarged,  and 
new  ones  added ; in  which  state  of  things  it  was  held,  that 
inasmuch  as  it  was  not  possible  for  the  adjoining  proprietor 
to  obstruct  the  new  windows  and  the  access  of  the  ancient 
lights,  without  at  the  same  time  obstructing  tbe  original 
apertures,  the  owner  of  the  house  must  be  considered  as 
having  lost  his  right  to  the  ancient  lights,  at  all  events 
until  he  restored  his  house  to  its  original  condition. 

“ According  to  these  cases,  the  law  must  be  thus  stated, 
namely,  if  the  owner  of  a dwelling-house  with  ancient  lights 
opens  new  windows  in  such  a position  as  that  the  new 
windows  cannot  be  conveniently  obstructed  by  an  adjoining 
proprietor  without  obstructing  the  old,  he,  the  adjoining 
proprietor,  is  entitled  so  to  do,  at  all  events  so  long  as  the 
new  windows  remain.  Upon  examining  the  judgments,  it 
will  be  seen  that  the  opening  of  the  new  windows  is  treated 
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as  a wrongful  act  done  by  the  owner  of  the  ancient  lights, 
which  occasions  the  loss  of  the  old  right  he  possessed ; and 
the  Court  asks  whether  he  can  complain  of  the  natural 
consequence  of  his  own  act. 

“ I think  two  erroneous  assumptions  are  involved  in  or 
underlie  this  reasoning ; first,  that  the  act  of  opening  the 
new  windows  was  a wrongful  one ; and  secondly,  that  such 
wrongful  act  is  sufficient  in  law  to  deprive  the  party  of  his 
right  under  the  statute.  But,  as  I have  already  observed, 
the  opening  of  the  new  window  is  in  law  an  innocent  act, 
and  no  innocent  act  can  destroy  the  existing  right  of  the 
one  party,  or  give  any  enlarged  right  to  the  other,  namely, 
the  adjoining  proprietor. 

“ In  the  present  case  an  ancient  window  in  the  plaintiff’s 
house  has  been  preserved,  and  remained  unaltered  during 
all  the  alterations  of  the  building,  and  the  access  of  light  to 
that  window  is  now  obstructed  by  the  appellant’s  wall.  A 
majority  of  the  Court  below  have  held  that  the  obstruction 
was  justified  whilst  the  new  windows,  which  the  plaintiff 
some  time  since  opened,  remained,  but  was  not  justifiable 
when  those  new  windows  were  closed,  and  the  house,  so  far 
as  regards  the  access  of  light,  was  restored  to  its  original 
state ; but,  on  the  plain  and  simple  principles  I have  stated, 
my  opinion  is  that  the  appellant’s  wall,  so  far  as  it  obstructed 
the  access  to  the  respondent’s  ancient  unaltered  window, 
was  an  illegal  obstruction  from  the  beginning ; and  I have 
great  difficulty  in  acceding  to  the  reasoning  that  this  per- 
manent building  of  the  appellant  was  a legal  act  when 
begun  and  completed,  but  has  subsequently  become  illegal 
through  a change  of  purpose  on  the  part  of  the  respondent. 
On  such  a principle,  the  person  who  opens  new  lights  might 
allow  them  to  remain  until  his  neighbour,  acting  legally 
according  to  these  judgments,  has  at  great  expense  erected 
a dwelling-house,  and  then,  by  abandoning  and  closing  the 
new  lights,  might  require  his  neighbour’s  house  to  be  pulled 
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down.  I think  that  the  judgment  ought  to  be  affirmed, 
but  not  on  the  ground  or  for  the  reasons  given  by  the 
majority  of  the  judges  in  the  Courts  below.  I therefore 
move  that  the  judgment  of  the  Court  below  be  affirmed. 

“ Lord  Cranworti-i. — My  lords,  the  question  raised  by 
the  special  case  is,  whether  the  plaintiff  in  error  was  justified 
in  erecting,  opposite  and  near  to  the  house  of  the  defendant 
in  error,  a building  which  prevented  the  access  of  light  and 
ah-,  through  which  light  and  air  has  been  accustomed  to 
pass  to  the  house  in  question  without  interruption. 

“ Previously  to  the  erection  by  the  plaintiff  in  error  of 
the  buildings  complained  of,  the  defendant  in  error  made 
extensive  alterations  in  his  house,  and  in  so  doing  opened 
new  and  enlarged  several  of  the  old  windows ; and  it  was 
not  disputed  that  the  plaintiff  in  error  was  justified  in 
obstructing  the  new  and  the  enlargements  of  the  old 
windows.  He  effected  this  obstruction  by  erecting  a per- 
manent building  on  his  own  land,  so  near  to  the  house  of 
the  defendant  in  error  as  to  obstruct  the  whole  of  his  lights, 
the  old  as  well  as  the  new.  The  special  case  finds  as  a fact 
that  it  was  impossible  for  him  to  obstruct  or  block  the  new 
windows,  without  at  the  same  time  obstructing  or  blocking 
that  portion  of  the  windows  and  lights  which  occupied  the 
site  of  the  ancient  windows ; and  his  counsel  argued,  on  the 
authority  of  Renshaw  v.  Bean  * that  under  these  circum- 
stances he  had  a right  to  erect  the  building  in  question. 
After  it  had  been  so  erected,  the  defendant  in  error  caused 
the  altered  windows  to  be  restored  to  their  original  state, 
and  he  also  filled  up  with  brickwork  the  spaces  occupied  by 
the  new  windows ; and  having  done  this,  he  called  on  the 
plaintiff  in  error  to  remove  the  building  which  thus  blocked 
up  the  ancient  and  only  the  ancient  window. 

“ This  application  was  not  complied  with,  and  thereupon 
the  defendant  in  error  brought  his  action  in  the  Court  of 
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Common  Pleas  against  the  plaintiff  in  error  for  obstructing 
his  ancient  lights. 

“At  the  trial  a verdict  was  found  for  the  plaintiff  in 
enor,  subject  to  a special  case;  which  was  afterwards 
argued  before  the  Court  of  Common  Pleas ; and  the  Court 
being  equally  divided  in  opinion,  the  junior  judge,  following 
the  usual  practice,  withdrew  his  opinion,  and  judgment 
was  then  given  for  now  defendant  in  error,  according  to 
the  opinions  of  what  was  then  the  majority  of  the  Court. 

“ The  case  was  then  brought  to  the  Court  of  error,  where 
the  judgment  below  was  affirmed,  four  of  the  six  learned 
judges  who  heard  the  case  concurring  in  opinion  with  the 
Court  of  Common  Pleas  in  favour  of  the  defendant  in  error, 
and  two  dissenting.  The  case  was  then  brought  by  writ  of 
error  to  this  House,  and  the  plaintiff  in  error  was  heard  at 
the  bar.  We  did  not  call  on  the  defendant  in  error  to 
support  his  case,  being  of  opinion  that  the  plaintiff  in  error 
had  laid  no  ground  for  disturbing  the  judgment  below, 
though  our  opinion  was  not  founded  on  the  same  ground 
as  that  on  which  the  majority  of  the  judges  below  seem  to 
have  proceeded. 

“The  case  raised  two  questions.  First,  whether  the 
plaintiff  in  error  was  justified  in  erecting  the  building 
whereby  the  access  of  light  and  air  to  the  house  of  the 
defendant  in  error  was  obstructed  1 and  secondly,  if  he  was, 
then  whether  he  was  bound  to  remove  it  after  the  windows 
of  the  defendant’s  house  had  been  restored  to  their  ancient 
condition  1 The  second  question  does  not  arise,  and  I will 
therefore  proceed  to  state  shortly  the  grounds  on  which  my 
opinion  rests. 

“ The  right  to  enjoy  light  through  a window  looking  on 
a neighbour’s  land,  on  whatever  foundation  it  might  have 
rested  previously  to  the  passing  of  the  2 & 3 Will.  4,  c.  71, 
depends  now  on  the  provisions  of  that  statute. 

“ The  special  case  finds  that  the  windows  of  the  house  of 
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the  defendant  in  error,  previously  to  the  alterations  made 
by  him  in  1857,  were  ancient  windows;  by  which  we  must 
understand  windows  through  which  he  had  enjoyed  access 
of  light  without  interruption  for  twenty  years.  His  right, 
therefore,  to  that  light  was  by  the  express  provision  of  the 
statute  absolute  and  indefeasible.  It  is  not  disputed  that, 
when  the  plaintiff  in  error  erected  his  wall,  he  obstructed 
the  light  to  which  the  defendant  in  error  was  so  entitled, 
and  that  he  so  prevented  him  from  enjoying  what  the 
statute  declares  was  his  absolute  and  indefeasible  right. 
The  plaintiff  in  error,  in  justification  of  the  course  he  took, 
relies  on  the  fact  that,  before  he  raised  his  wall  and  so 
caused  the  obstruction  complained  of,  the  defendant  in 
error  had  made  material  alterations  in  his  house,  enlarging 
the  old  windows  and  adding  new  ones.  There  was  nothing 
to  make  it  unlawful  for  the  plaintiff  in  error  to  obstruct  the 
access  of  light  to  these  new  windows,  and  to  so  much  of 
the  altered  old  windows  as  did  not  occupy  the  old  site 
through  which  light  had  passed ; and  as  it  was  impossible 
to  do  this  without  at  the  same  time  obstructing  the  light 
which  had  previously  passed  through  the  old  windows  (so 
at  least  we  must  take  the  fact  to  be),  the  plaintiff  in  error 
contends  that  he  had  a right  to  obstruct  the  whole. 

“I  am  unable  to  comprehend  the  principle  on  which 
such  a claim  can  rest.  Where  a person  has  wrongfully 
obstructed  another  in  the  enjoyment  of  an  easement,  as, 
for  instance,  by  building  a wall  across  a path  over  which 
there  is  a right  of  way,  public  or  private,  any  person  so 
unlawfully  obstructed  may  remove  the  obstruction  ; and  if 
any  damage  thereby  arise  to  him  who  wrongfully  set  it  up, 
he  has  no  right  to  complain.  His  own  wrongful  act 
justified  what  would  otherwise  have  been  a trespass.  But 
this  depends  entirely  on  the  circumstances  that  the  act  of 
erecting  the  wall  was  a wrongful  act ; whereas  the  opening 
of  a window  is  not  an  unlawful  act.  Every  man  may  open 
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any  number  of  windows  looking  over  his  neighbour’s  land  ; 
and,  on  the  other  hand,  the  neighbour  may,  by  building  on 
his  own  land  within  twenty  years  after  the  opening  of  the 
window,  obstruct  the  light  which  would  otherwise  reach  it. 
Some  confusion  seems  to  have  arisen  from  speaking  of  the 
right  of  the  neighbour  in  such  a case  as  a right  to  obstruct 
the  new  lights.  His  right  is  a right  to  use  his  own  land 
by  building  on  it  as  he  thinks  it  most  to  his  own  interest, 
and  if  by  so  doing  he  obstructs  the  access  of  light  to  the 
new  windows,  he  is  doing  that  which  affords  no  ground  of 
complaint.  He  has  a right  to  build,  and  if  thereby  he 
obstructs  the  new  lights,  he  is  not  committing  a wrong.  But 
what  ground  is  there  for  contending  that,  because  his 
building  so  as  to  obstruct  a new  light  would  afford  no 
ground  of  complaint,  therefore,  if  he  cannot  so  build  with- 
out committing  a trespass,  he  may  commit  a trespass  ? I 
can  discover  no  principle  to  warrant  any  such  inference. 

“ I will  put  this  case  : Suppose  the  owner  in  fee  simple 
of  close  A.  were  to  build  a house  at  the  edge  of  close  A., 
with  windows  overlooking  close  B.,  held  by  himself,  as 
tenant  for  life,  or  by  a tenant  for  life,  who,  from  feelings 
of  kindness,  would  not  object  to  the  opening  of  the  windows 
of  the  new  house ; at  the  end  of  twenty  years  he  would, 
according  to  the  third  and  seventh  sections  of  the  Act, 
have  acquired  an  absolute  and  indefeasible  right  to  the 
access  of  light  across  close  B.  It  surely  cannot  be  con- 
tended that  the  remainder-man,  because  he  could  not 
otherwise  prevent  the  owner  of  the  house  from  acquiring 
this  right,  might,  before  the  expiration  of  twenty  years,  come 
on  the  land  of  the  tenant  for  life,  and  there  erect  a building 
to  obstruct  the  light  of  the  new  windows.  And  yet  the 
argument  of  the  plaintiff  in  error  must  go  this  length,  foi 
there  is  no  difference  in  principle  between  a trespass  on 

the  soil  and  any  other  trespass. 

“ In  the  case  under  discussion,  the  new  windows  were 
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opened  by  the  same  person  who  had  a right  to  access  of 
light  through  the  old  windows ; but  this  might  have  been 
otherwise.  Suppose  the  owner  of  an  ancient  window  on 
a first  floor  not  to  be  the  owner  of  the  second  floor,  and 
that  the  owner  of  that  floor  should  open  a window  which 
the  owner  of  the  adjoining  land  could  not  obstruct  without 
at  the  same  time  obstructing  the  ancient  light ; no  one,  I 
suppose,  would  argue  that  in  such  a case  the  owner  of  the 
land  overlooked  could  obstruct  the  ancient  light,  and  yet  I 
can  see  no  difference  in  principle  between  the  two  cases.  It 
may  be  said  that,  in  the  case  I have  just  put,  the  owner  of 
the  ancient  light  was  in  no  default,  and  could  not  be 
affected  by  the  act  of  a stranger.  If  after  the  owner  of  the 
second  floor  had  opened  a new  window,  and  within  twenty 
years  the  owner  of  the  first  floor  had  purchased  the  second 
floor,  would  the  continuance  by  him  of  the  new  window 
authorise  the  neighbour  in  obstructing  the  old  light,  if 
he  could  not  otherwise  obstruct  the  new  one  1 This  will 
hardly  be  contended.  So,  again,  suppose  the  owner  of 
the  first  floor  to  have  demised  the  second  floor  to  a tenant, 
and  that  he,  without  the  licence  of  his  landlord,  put  out  the 
new  window ; this  might  entitle  the  landlord  to  complain 
of  his  tenant  as  having  been  guilty  of  waste,  but  it  can 
hardly  be  contended  that  it  would  justify  the  neighbour  in 
obstructing  the  ancient  light  enjoyed  by  the  landlord.  So, 
again,  if  the  landlord  had  given  his  permission  to  the  tenant 
to  open  the  window,  I cannot  see  any  difference  which  this 
would  make ; the  tenant  would,  quoad  hoc,  be  unimpeach- 
able of  waste ; but  it  would  be  lawful  to  the  landlord  to 
make  such  a demise,  which  could  not  in  any  respect  affect 
the  relative  rights  of  the  landlord  and  his  neighbour. 

“ Suppose  the  owner  of  a house  has  a right  of  way  to 
the  door  of  his  house  over  his  neighbour’s  land,  a case  put 
by  Mr  J ustice  Blackburn  in  his  judgment,  the  argument  of 
the  plaintiff  in  error  would  go  to  show  that  if  the  owner  of 
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the  house  should  put  a pane  of  glass  in  his  door,  his  right 
of  way  would  or  might  be  at  an  end.  For  it  would  be 
lawful  for  the  neighbour  to  obstruct  it,  if  he  could  not 
otherwise  obstruct  the  light. 

“ I will  not,  however,  multiply  illustrations.  The  plain 
principle  seems  to  me  to  be  that  no  one  can  intei’fere  with 
the  absolute  and  indefeasible  right  of  another,  unless  where 
such  interference  is  made  necessary  by  the  wrongful  act  of 
the  party  possessing  the  right. 

“ I do  not  attempt  to  disguise  from  myself  that,  unless 
the  facts  of  this  case  can  be  distinguished  from  those  in 
Renshaiv  v.  Bean,*  the  conclusion  at  which  I have  arrived 
is  directly  at  variance  with  the  decision  of  the  Court  of 
Queen’s  Bench  in  that  case.  But  I own  I think  that  the 
facts  there  were  substantially  the  same  as  those  now  before 
us,  and  the  Court  decided  there  that  the  obstruction  of  the 
ancient  light  was  in  such  a case  justifiable.  Lord  Campbell, 
in  delivering  the  judgment  of  the  Court  in  that  case,  stated 
the  Court  did  not  proceed  on  the  ground  that  the  plaintiff, 
whose  ancient  lights  were  obstructed,  had  lost  the  rights 
which  he  had  previously  enjoyed  of  having  light  and  air 
through  such  portions  of  the  new  windows  as  had  formed 
portions  of  the  ancient  windows ; but  his  lordship  added, 
‘ If,  by  the  alterations  which  the  plaintiff  made,  he  exceeded 
the  limits  of  that  right,  and  so  put  himself  into  such  a 
position  that  the  access  could  not  be  obstructed  by  the 
defendant  without  at  the  same  time  obstructing  the  former 
right  of  the  plaintiff,  he  has  only  himself  to  blame.’  The 
observations  I have  already  made  sufficiently  indicate  the 
reasons  on  which  I cannot  assent  to  this  reasoning ; and 
unless  that  reasoning  be  sound,  the  judgment  cannot  bo 
supported. 

“ The  case  of  Jienshaw  v.  Bean*  was  followed  by  that  of 
Hutchinson  v.  Copestake, f not  only  in  the  Court  of  Common 
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Pleas,  where  the  decision  of  the  Court  of  Queen’s  Bench 
was  considered  to  be  binding,  but  also  in  the  Exchequer 
Chamber,  though  there  some  of  the  judges  seem  to  have 
proceeded  on  the  special  facts  of  that  case.  It  is,  however, 
the  duty  of  this  House,  as  the  ultimate  Court  of  Appeal,  to 
lay  down  the  law  on  what  they  consider  to  be  correct 
principles ; and  though  we  should  be  slow  to  decide  con- 
trary to  the  decisions  of  the  Courts  of  Westminster  Hall, 
where  they  have  been  long  received  and  acted  on,  even  if 
we  see  cause  to  question  the  grounds  on  which  they  were 
supposed  to  rest,  yet  no  such  principle  ought  to  restrain  us 
from  correcting  what  we  consider  to  have  been  an  erroneous 
decision  pronounced  only  thirteen  years  ago ; more  especially 
when  we  have,  as  in  this  case,  the  opinions  of  two  very 
learned  judges  expressing  their  very  decided  dissent  from 
it,  and  when  we  think  we  can  discover  in  judgments  of  the 
Chief  Justice  of  the  Common  Pleas  and  of  Mr  Justice 
Williams  great  doubts,  to  put  it  no  higher,  of  the  soundness 
of  the  decision  which  we  are  overruling.  My  clear  opinion 
is  that  the  judgment  below  ought  to  be  affirmed. 

“Lord  Chelmsford. — My  lords,  I agree  with  the  judg- 
ment of  the  Court  of  Exchequer  Chamber,  but  on  different 
grounds  from  those  on  which  it  proceeded. 

“ The  only  facts  of  the  special  case  which  are  necessary 
to  be  noticed  are : That  in  making  the  alterations  in  his 
house,  which  originally  consisted  of  three  stories,  with  one 
window  in  each  story,  the  respondent  altered  the  windows 
in  the  two  lower  stories,  but  so  as  to  make  them  both 
occupy  part  of  the  old  apertures,  and  retained  the  window 
on  the  third  story,  unaltered,  and  built  two  additional 
stories,  in  each  of  which  he  put  out  a new  window.  That 
after  these  alterations  were  completed,  the  appellant,  who 
had  previously  made  preparations  for  erecting  a warehouse 
on  the  site  of  some  old  buildings  which  he  had  pulled  down, 
built  up  a wall  to  such  a height  as  to  obscure  the  whole  of 
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the  lights  in  the  respondent’s  buildings  ; it  being  impossible 
(as  the  special  case  states)  for  the  appellant  to  obstruct  or 
block  up  the  upper  windows  without  obstructing  or  blocking 
up  the  portion  of  the  windows  or  lights  which  occupied  the 
site  of  the  ancient  windows.  The  special  case  also  states 
that  the  new  upper  windows  could  not  have  been  obstructed 
in  a more  convenient  manner  (by  which  I understand  more 
convenient  for  the  appellant)  than  by  building  up  a wall  of 
sufficient  height  on  his  premises.  After  the  appellant’s 
wall  was  finished,  the  respondent  caused  the  altered  windows 
in  his  building  to  be  restored  to  their  original  state,  and 
the  new  windows  in  the  upper  stories  to  be  blocked  up, 
and  then  called  upon  the  appellant  to  pull  down  his  wall 
and  restore  to  the  respondent’s  premises  their  former  light 
and  air.  The  appellant  refused,  and  thereupon  the  action 
was  brought. 

“Upon  this  state  of  facts  two  questions  have  been 
raised.  First,  whether  the  appellant  can  justify  the  ob- 
struction of  the  ancient  lights  in  the  respondent’s  house  on 
the  ground  that  it  was  otherwise  impossible  for  him  to 
obstruct  the  new  lights  ? Secondly,  supposing  him  to  have 
this  right,  whether  it  continued  after  the  necessity  for  its 
exercise  ceased,  by  the  discontinuance  of  the  new  lights  1 

“ The  first  question  brings  directly  into  review  before 
this  House  the  decision  of  the  Court  of  Queen’s  Bench  in 
the  case  of  Renshaw  v.  Bean ,*  which  in  its  circumstances 
(as  stated  by  Lord  Campbell  in  his  judgment)  closely  re- 
sembled the  present  case.  The  Court  there  held  that  ‘ the 
plaintiff  having  by  the  alterations  which  he  made  exceeded 
the  limits  of  his  former  rights,  and  put  himself  into  such  a 
position  that  the  access  could  not  be  obstructed  by  the 
defendant  in  the  exercise  of  his  lawful  rights,  on  his  own 
land,  without  at  the  same  time  obstructing  the  former 
right  of  the  plaintiff,  he  had  only  himself  to  blame  for  the 
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existence  of  such  a state  of  things,  and  must  be  considered 
to  lose  the  former  right  which  he  had,  at  all  events  until 
he  should,  by  himself  doing  away  with  the  access  and  re- 
storing his  windows  to  their  former  state,  throw  upon  the 
defendant  the  necessity  for  so  arranging  his  buildings  as 
not  to  interfere  with  the  admitted  right.’ 

“ In  this  statement  of  the  grounds  of  decision  the  word 
‘right’  does  not  appear  to  be  used  with  appropriate  pre- 
cision and  accuracy.  It  is  not  correct  to  say  that  the 
plaintiff,  by  putting  new  windows  into  his  house,  or  alter- 
ing the  dimensions  of  the  old  ones,  ‘ exceeded  the  limits  of 
his  right,’  because  the  owner  of  a house  has  a right  at  all 
times  (apart,  of  course,  from  any  agreement  to  the  contrary) 
to  open  as  many  windows  in  his  house  as  he  pleases.  By 
the  exercise  of  the  right  he  may  materially  interfere  with 
the  comfort  and  enjoyment  of  his  neighbour,  but  of  this 
species  of  injury  the  laws  takes  no  cognisance.  It  leaves 
every  one  to  his  self-defence  against  an  annoyance  of  this 
description ; and  the  only  remedy  in  the  power  of  the 
adjoining  owner  is  to  build  on  his  own  ground,  and  so  to 
shut  out  the  offensive  windows.  But  as  it  would  be  hard 
upon  the  owner  of  a house,  to  which  the  free  access  of 
light  and  air  had  been  permitted  for  a long  period,  to  con- 
tinue for  ever  indebted  to  the  forbearance  of  his  neighbour 
for  its  enjoyment,  the  courts  of  law,  upon  the  principle  of 
quiet  possession,  formerly  held  that  where  there  had  been  an 
uninterrupted  use  of  lights  for  twenty  years,  it  was  to  be  pre- 
sumed that  there  was  some  grant  of  them  by  the  neighbour- 
ing owner,  or,  in  other  words,  that  he  had  by  some  agreement 
restricted  himself  in  the  otherwise  lawful  employment  of  his 
own  land.  The  Prescription  Act  (2  & 3 Will.  4,  c.  71)  turned 
this  presumption  into  an  absolute  right,  founded  upon  user 
on  one  side  and  acquiescence  on  the  other. 

“ It  was  argued,  on  behalf  of  the  appellant,  that  under 
this  Act  the  right  to  the  enjoyment  of  light  was  still  made 
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to  rest  on  the  footing  of  a grant.  I do  not  see  what 
benefit  his  case  would  derive  from  the  establishment  of 
this  position ; but  it  appears  to  me  to  be  contrary  to  the 
express  words  of  the  statute.  By  the  Prescription  Act, 
after  twenty  years’  user  of  lights  the  owner  of  them 
acquires  an  absolute  and  indefeasible  right,  which  so  far 
restricts  the  adjoining  owner  in  the  use  of  his  own  property 
that  he  can  do  nothing  upon  his  premises  which  may  have 
the  effect  of  obstructing  them.  The  right  thus  acquired 
must  necessarily  be  confined  to  the  exact  dimensions  of  the 
opening  through  which  the  access  of  light  and  air  has  been 
permitted.  As  to  everything  beyond,  the  parties  possess 
exactly  the  same  relative  rights  which  they  had  before. 
The  owner  of  the  privileged  window  does  nothing  unlawful 
if  he  enlarges  it,  or  if  he  makes  a new  window  in  a different 
situation.  The  adjoining  owner  is  at  liberty  to  build  upon 
his  own  ground  so  as  to  obstruct  the  addition  to  the  old 
window,  or  to  shut  out  the  new  one ; but  he  does  not  re- 
gain his  former  right  of  obstructing  the  old  window,  which 
he  had  lost  by  acquiescence  : nor  does  the  owner  of  the  old 
window  lose  his  former  absolute  and  indefeasible  right  to 
it,  which  he  had  gained  by  length  of  user.  The  right 
continues  uninterruptedly  until  some  unequivocal  act  of 
intentional  abandonment  is  done  by  the  person  who  has 
acquired  it,  which  will  remit  the  adjoining  owner  to  the 
unrestricted  use  of  his  own  premises. 

“ It  will,  of  course,  be  a question  in  each  case  whether 
the  circumstances  satisfactorily  establish  an  intention  to 
abandon  altogether  the  future  enjoyment  and  exercise  of 
the  right.  If  such  an  intention  is  clearly  manifested,  the 
adjoining  owner  may  build  as  he  pleases  upon  his  own 
land ; and  should  the  owner  of  the  previously  existing 
window  restore  the  former  state  of  things,  he  could  not 
compel  the  removal  of  any  building  which  had  been  placed 
upon  the  ground  during  the  interval ) for  a right  once 
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abandoned,  is  abandoned  for  ever.  But  the  counsel  for  the 
appellant  carried  their  argument  far  beyond  this  point. 
The  part  of  the  case  which  was  the  most  difficult  for  them 
to  encounter  was  that  which  relates  to  the  unaltered  window 
in  the  third  floor.  As  to  this,  they  contended  that  the 
alteration  of  the  windows  above  so  changed  the  character 
of  the  previously  acquired  right  to  light  and  air  as  entirely 
to  destroy  it.  But  it  is  not  easy  to  comprehend  how  this 
effect  can  be  produced  by  acts  Avholly  unconnected  with  an 
ancient  window,  which  the  owner  has  carefully  retained  in 
its  original  state.  And  the  learned  counsel  did  not  seem 
to  expect  much  success  from  their  argument  in  its  applica- 
tion to  the  unaltered  window,  but  directed  it,  with  more 
plausibility,  to  the  alterations  of  the  windows  on  the  lower 
floors.  As  to  these,  they  contended  that  the  owner  of 
ancient  windows  is  bound  to  keep  himself  within  their 
original  dimensions ; and  that  if  he  changes  or  enlarges 
them  in  any  way,  although  he  retains  the  old  openings,  in 
whole  or  in  part,  he  must  either  be  taken  to  have  relin- 
quished his  right  or  to  have  lost  it.  But  upon  what 
principle  can  it  be  said  that  a person,  by  endeavouring  to 
extend  a right,  must  be  held  to  have  abandoned  it,  when, 
so  far  from  manifesting  any  such  intention,  he  evinces  his 
determination  to  retain  it,  and  to  acquire  something  beyond 
it?  If,  under  such  circumstances,  abandonment  of  the  right 
cannot  be  assumed,  as  little  can  it  be  said  that  it  is  a cause 
of  forfeiture. 

“It  must  always  be  borne  in  mind  that  it  is  no  unlawful 
act  for  the  owner  of  a house  to  break  out  a window,  or  to 
enlarge  an  ancient  window,  although  in  the  latter  case 
some  difficulty  may  be  thrown  upon  an  adjoining  owner  to 
distinguish  the  old  part  from  the  new,  and  so  to  ascertain 
which  part  he  has  a right  to  obstruct,  and  which  is  privi- 
leged from  his  obstruction.  The  alterations  may  be  of  such 
a nature  (as  in  the  present  case)  as  to  make  it  impossible 
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for  him  to  prevent  the  farther  restriction  of  his  liberty  to 
build  on  his  own  premises,  without  at  the  same  time  inter- 
fering with  the  right  previously  acquired  against  him.  Yet 
it  would  be  a very  strange  extension  of  the  law  of  forfeiture, 
to  hold  that  the  owner  of  an  ancient  window,  doing  nothing 
but  what  he  may  lawfully  do,  loses  his  existing  right, 
because  it  stands  in  the  way  of  the  means  of  interfering 
with  an  act  against  which  the  owner  of  the  adjoining  land 
would  otherwise  have  been  able  and  would  have  been  en- 
titled to  defend  his  property.  Even  supposing  what  was 
done  by  the  respondent  amounted  to  an  unlawful  encroach- 
ment, the  question  put  by  Mr  Baron  Alderson  in  Thomas 
v.  Thomas  * appears  to  be  unanswerable  : ‘ How  does  the 
plaintiff,  by  claiming  more  than  he  lawfully  may,  destroy 
his  title  to  that  which  he  lawfully  may  claim  1 ’ But  the 
Court  of  Queen’s  Bench,  in  the  case  of  Renshaw  v.  Bean,] 
held  that  ‘because  the  respondent,  in  the  exercise  of  his 
lawful  rights  on  his  own  land,  could  not  obstruct  (what 
they  called)  the  access  of  the  plaintiff’s  former  right,  with- 
out obstructing  that  former  right,  he  had  only  himself  to 
blame  for  the  existence  of  such  a state  of  things,  and  must 
be  considered  to  lose  the  former  right  which  he  had.’  This 
doctrine  appears  to  me  to  be  founded  neither  upon  principle 
nor  upon  authority.  It  amounts  to  this : the  plaintiff, 
having  acquired  an  absolute  right  to  ancient  windows 
against  the  defendant,  does  an  act  which  it  was  lawful  for 
him  to  do,  subject  to  the  right  of  the  defendant  to  render 
it  useless ; but  because  he  has  contrived  his  measures  so  as 
to  prevent  the  defendant  hindering  the  attempt  to  obtain 
a new  right  without  destroying,  or  at  least  suspending,  the 
exercise  of  the  old,  therefore  the  old  right  may  be  lawfully 
interrupted,  if  indeed  it  is  not  altogether  lost. 

“ It  may  be  said  (and  this  was  urged  in  argument  at 
the  bar)  that,  unless  such  is  the  law,  a person  who  has  an 
ancient  window  may  acquire  a right  to  any  number  of 

* 2 C.  M.  & R.,  39. 
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additional  windows,  by  so  contriving  their  position  as  to 
place  them  completely  under  the  protection  of  the  ancient 
window,  and  thus  effectually  prevent  the  adjoining  owner’s 
interference  with  them.  Undoubtedly,  this  is  a very 
possible  case;  and  yet  there  does  not  appear  to  be  any- 
tliing  unreasonable  or  unjust  in  denying,  even  under  such 
circumstances,  a power  over  the  ancient  lights  which  did 
not  previously  exist ; for  consider  the  case  upon  the  pre- 
sumption of  a grant  as  it  stood  before  the  Prescription  Act. 
The  rights  of  the  parties  would,  of  course,  be  taken  to  be 
regulated  by  such  grant,  and  it  would  have  been  contrary 
to  principle  to  permit  the  grantor  to  derogate  from  his  own 
grant,  merely  because  he  could  not  otherwise  prevent  an  act 
which  might  prejudicially  affect  him,  but  which  the  grantee 
was  not  prohibited  from  doing  by  law.  And  precisely  the 
same  consequences  seem  to  follow  from  the  right  being  now 
acquired  by  user  and  acquiescence  — while  the  user  is 
ripening  into  a right,  the  adjoining  owner  has  the  power 
completely  in  his  own  hands.  If  he  has  no  objection  to  the 
particular  window,  but  is  desirous  of  preventing  any  en- 
largement or  alteration  of  it,  or  any  new  window  being 
opened,  he  may  inform  his  neighbour  of  his  determination 
to  build  up  against  the  window  unless  he  will  enter  into  an 
agreement  not  to  enlarge  or  alter  it,  nor  to  open  any  new 
one  without  his  permission. 

“ The  adjoining  owner  can,  therefore,  always  protect  him- 
self by  a little  vigilance ; and  if  he  allows  rights  to  be 
acquired,  under  shelter  of  which  he  is  prevented  using  his 
land  for  the  purpose  of  defence  against  the  acts  of  his 
neighbour,  he  must  blame  his  own  want  of  foresight  and 
precaution,  and  not  the  law,  which  will  not  permit  an 
ancient  right  to  be  invaded  upon  any  such  assumed  ground 
of  necessity. 

“Iam  therefore  of  opinion  that  the  case  of  lienshaw  v. 
Bean * cannot  be  supported,  and  that  the  appellant  cannot 
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justify  the  erection  of  his  wall,  and  the  consequent  obstruc- 
tion of  the  ancient  lights  on  the  respondent’s  building. 

“ The  determination  of  the  first  question  in  the  respon- 
dent’s favour  renders  it  unnecessary  to  consider  whether 
the  respondent  had  a right  to  insist  upon  the  removal  of 
the  appellant’s  wall,  after  he  had  restored  his  windows  to 
their  original  state.  In  the  view  which  I have  taken,  it  is 
impossible  for  me  to  deal  with  the  second  question  in  the 
way  in  which  it  has  been  treated  in  the  Court  of  Common 
Pleas  and  in  the  Exchequer  Chamber.  If  I had  been  of 
opinion  that  the  acts  of  the  respondent  conferred  upon  the 
appellant  the  power  of  interfering,  for  however  short  a time, 
with  the  right  of  the  respondent,  I should  have  been  com- 
pelled, as  a consequence,  to  hold  that  the  obstruction  could 
not  be  rendered  temporary  by  any  subsequent  act  of  the 
respondent,  because  a right  once  lost  can  never  be  revived. 
But  it  is  unnecessary  to  dwell  upon  this  point,  because  it  is 
obvious  that  after  the  decision  of  this  case,  the  question  can 
never  again  be  raised.  I am  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  Chamber  ought  to  be  affirmed.” 

This  case  deals  so  fully  and  so  exhaustively  with  the 
matter,  that  further  comment  is  unnecessary ; and  we  now 
come  to — 

2.  By  variations  of  the  plane  at  which  light  is 
admitted. — The  most  important  case  is  the  National 
Provincial  Plate  Glass  Imurance  Company  v.  The  Prudential 
Assurance  Company .* 

In  this  case  the  National  Provincial  Plate  Glass  Insur- 
ance Company,  the  plaintiffs,  occupied  and  held  for  long 
terms  of  years  No.  66  Ludgate  Hill ; and  the  Prudential 
Assurance  Company,  the  defendants,  were  owners  of 
buildings  to  the  east  and  to  the  north  of  the  building  held 
by  the  plaintiffs.  In  1870  the  plaintiffs  rebuilt  their 
premises.  They  set  back  the  upper  floors  of  the  east  face  of 

* Nat.  Prov.  Plate  Glass  Insurance  Go.  v.  Prudential  Assurance 
Co.,  6 Ch.  D.,  757  (1877). 
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their  building  about  5 feet  8 inches,  the  plane  of  the  face  of 
the  new  building  being  parallel  to  that  of  the  old  building, 
and  the  windows  in  the  new  building  nearly  corresponding 
with  those  in  the  old  building.  A room  on  the  ground 
floor  of  the  old  building  was  lighted  by  a dormer  window 
of  three  faces,  light  to  which  came  from  an  opening  or  well- 
hole  between  the  building  of  the  plaintiffs  and  that  of  the 
defendants.  The  ground  floor  of  the  new  building  was  the 
same  as  in  the  old  building,  but  instead  of  the  dormer 
window,  the  plaintiffs  put  a skylight,  partially  co-extensive 
with  the  old  window,  though  of  a different  shape,  and  this 
alteration  was  made  in  order  to  comply  with  certain 
provisions  of  the  Metropolitan  Building  Acts. 

In  1876  the  defendants  began  to  rebuild  their  premises, 
and  had  partially  rebuilt  them,  when  the  plaintiffs  brought 
this  action,  alleging  that  access  of  light  to  the  windows  on 
the  east  face  of  their  building,  and  to  the  room  on  the 
ground  floor,  was  already  obstructed  by  what  had  been 
built,  and  that  the  erection  of  the  new  building  to  the 
height  proposed  would  be  an  invasion  of  the  plaintiff’s  right 
to  access  of  light,  and  most  prejudicial  to  the  enjoyment  of 
their  premises  ; and  the  plaintiffs  claimed  an  injunction  and 
damages. 

On  the  23rd  of  June  1876,  the  Master  of  the  Bolls, 
Sir  George  Jessel,  refused  to  grant  an  injunction  on  an 
interlocutory  application. 

The  action  came  on  for  trial  on  the  12th  July  1877. 

The  judgment  of  the  Court  was  that  it  had  not  been 
shown  “ that  the  access  of  light  to  the  east  windows  would 
be  affected,  and  that  the  building  of  a certain  bow  window 
would  not  affect  the  access  of  light  to  the  ground  floor,  but 
that  the  raising  of  the  party  wall  had  affected  the  access  of 
light  to  the  ground  floor,”  and  continued  in  these  words  : — 

“ The  case,  therefore,  resolves  itself  into  a question  as 
to  the  effect  of  the  party  wall  upon  the  window  on  the 
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ground  floor,  with  regard  to  which  various  points  have  been 
suggested  in  argument.  In  the  first  place,  it  is  said  that 
the  change  which  the  plaintiffs  have  themselves  effected  in 
the  mode  of  lighting  their  ground  floor  deprives  them  of 
any  right  under  the  statute.  It  is  said  that  the  aperture 
must  be  the  same,  or,  to  use  the  proposition  put  forward 
by  Mr  Cookson,  it  must  be  the  same  in  every  respect,  except 
extension  in  the  same  plane  as  the  original  window,  that 
concession  being  necessary  in  consequence  of  the  decision 
in  Tcipling  v.  Jones.* 

“Now,  the  words  of  the  statute  which  regulate  this 
matter  (2  & 3 Will.  4,  c.  71,  s.  3)  are,  ‘That  when  the 
access  and  use  of  light  to  and  for  any  dwelling-house,  work- 
shop, or  other  building  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years  without  inter- 
ruption, the  right  thereto  shall  be  deemed  absolute  and 
indefeasible.’ 

“ I understood  it  to  have  been  suggested  in  argument 
that  the  house  must  be  the  same ; but  if  that  argument  be 
urged,  I am  prepared  to  hold  that  it  is  not  tenable,  and 
that  the  house  need  not  be  identical  in  every  respect.  We 
are  not  to  be  involved  in  those  delicate  questions  of  identity 
of  structure  which  puzzled  the  Athenians  with  regard  to 
their  sacred  trireme,  or  which  are  said  to  have  been  raised 
with  regard  to  a knife.  It  is  enough,  as  it  seems  to  me,  if 
the  house  be  for  practical  purposes  the  same  house,  and  this 
house  standing  upon  the  old  foundations  is,  in  my  opinion, 
the  same  house,  if  it  be  necessary  that  the  house  shall  be 
the  same  in  order  to  bring  the  case  within  the  statute. 
But  I am  not  convinced  even  of  that.  In  my  view,  the 
conversion  of  a dwelling-house  into  a workshop  or  other 
building  would  not  deprive  the  workshop  or  other  building 
of  its  right  to  the  access  of  light  which  the  dwelling-house 
had  enjoyed.  However,  the  point  does  not  appear  to  me 
necessary  for  decision  in  the  present  case. 
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« The  next  question  which  arises  on  the  statute  is  this  : 
It  is  said  that  the  access  of  light  to  the  dwelling-house  must 
be  identical,  and  that  the  right  claimed  and  the  enjoyment 
which  has  existed  must  be  of  access  of  light  through  identi- 
cal apertures.  Now,  in  its  breadth,  that  proposition  is  not 
true,  because  the  case  of  Tapling  v.  Jones  * has  shown  that 
you  may  destroy  the  identical  aperture,  by  taking  away  the 
surrounding  lines  of  that  aperture,  and  yet  leave  your  right 
to  light  intact.  Furthermore,  I find  nothing  whatever  in 
the  statute  which  refers  expressly  to  a window  or  aperture. 

I find  in  the  statute  a reference  to  the  access  of  light ; and 
in  my  view  the  access  of  light  might  be  described  as  being 
the  freedom  with  which  light  may  pass  through  a certain 
space  over  the  servient  tenement ; and  it  appears  to  me 
that,  wherever  for  the  statutory  period  a given  space  over 
the  servient  tenement  has  been  used  by  the  dominant  tene- 
ment for  the  purpose  of  light  passing  through  that  space, 
a right  arises  to  have  that  space  left  free  so  long  as  the 
light  passing  through  it  is  used  for  or  by  the  dominant 
tenement.  I come  to  that  conclusion  for  this  reason — that 
you  do  not  want  a statute  to  give  you  a right  of  access,  in 
your  own  premises,  to  light  through  your  own  aperture. 
The  statute  is  wanted  to  assure  your  right  in  the  space  over 
the  servient  tenement. 

“ But  then  it  is  said  that  the  cases  have  to  a large 
extent  proceeded  upon  the  form  and  size  of  the  aperture  or 
window  ; and  that  is  perfectly  true,  because,  of  course,  the 
opening  in  the  dominant  tenement  is  the  limit  which  defines 
the  boundaries  of  the  space  over  the  servient  tenement.  It 
is  for  that  reason  that  in  all  cases  the  Court  has  had  regard 
to  the  aperture  in  the  dominant  tenement  by  means  of 
which  the  space  over  the  servient  tenement  has  been  useful 
to  the  dominant  tenement.  It  is  said  that  that  conclusion 
is  inconsistent  with  the  definition  given  by  Lord  W estbury 
in  Tapling  v.  Jones*  but  in  my  opinion  that  is  not  so  ; and 

* 1 1 II.  C.  L.,  290  (1805).  34  L.  T .C.,  p.  342  (1805). 
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Lord  Westbury,  in  referring  to  a window  as  equivalent  to 
an  access,  only  means  that  the  window  in  effect  defines  the 
access.  And  that  that  was  the  view  taken  by  the  House 
of  Lords  seems  to  me  confirmed  by  a passage  in  the  judg- 
ment of  Lord  Chelmsford,  in  which  he  says  : ‘ By  the  Pre- 
scription Act  then,  after  twenty  years’  user  of  the  lights, 
the  owner  of  them  acquires  an  absolute  and  indefeasible 
right,  which  so  far  restricts  the  adjoining  owner  in  the  use 
of  his  own  property  that  he  can  do  nothing  upon  his  pre- 
mises which  may  have  the  effect  of  obstructing  them.  The 
right  thus  acquired  must  necessarily  be  confined  to  the 
exact  dimensions  of  the  opening  through  which  the  access 
of  light  and  air  has  been  permitted.’  In  other  words,  he 
seems  to  me  to  say  that  the  aperture  through  which  the 
access  of  light  has  been  admitted  is  the  measure  of  the 
access  which  is  to  be  enjoyed  over  the  servient  tenement. 

“ This  case  seems  to  me  to  illustrate  the  propriety  of  not 
introducing  into  the  construction  of  the  statute  any  questions 
with  regard  to  aperture,  opening,  or  window,  except  so  far 
as  the  statute  itself  introduces  them.  For  instance,  in  the 
present  case  no  less  than  three  openings  have  been  suggested 
as  being  the  decisive  or  dominant  openings  to  which  regard 
must  be  had.  In  the  first  place,  there  is  a suggestion,  which 
I believe  I threw  out,  that  the  interstice  between  the  sides 
of  the  wall  and  the  overhanging  top  and  bottom  where  the 
dormer  was  situated,  might  itself  be  the  opening,  because  I 
conceive  there  can  be  no  doubt  that  by  a grant  of  the  house 
that  space  would  pass,  and  you  have  therefore  a confined 
opening  from  the  adjoining  premises  into  what  in  law  is  the 
plaintiffs’  house.  The  second,  which  is  that  on  which  the 
plaintiffs  mainly  relied,  was  that  the  dormer  window,  con- 
sisting of  glass  arranged  in  three  distinct  planes,  was  itself 
the  aperture  to  which  regard  must  be  had.  The  Master 
of  the  Rolls,  in  his  judgment  on  the  interlocutory  applica- 
tion, seems  to  have  been  inclined  to  a third  view,  that  the 
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aperture  to  which  you  must  have  regard  was  the  opening 
in  the  ceiling  in  the  plaintiffs’  room  through  which  the  light 
found  its  way  from  the  dormer  into  the  plaintiffs’  room. 
But  it  seems  to  me  not  necessary  to  determine  any  of  these 
questions.  If  that  dormer  window  had  for  twenty  years 
received  light  passing  through  a space  over  the  defendants’ 
premises,  any  aperture  which  the  plaintiffs  may  be  minded 
to  use,  and  which  lets  in  any  portion  of  the  light  passing 
through  that  same  space,  is  protected  by  the  Act — it  is  the 
same  access  to  the  same  dwelling-house.  When  you  have 
those  circumstances  it  seems  to  me  you  have  all  that  the 
Act  requires. 

“But  then  it  is  said  that  the  case  of  Blanchard  v.  Bridges* 
is  an  authority  for  the  proposition  that  a change  in  the 
plane  of  the  window  puts  an  end  to  the  right  under  the 
statute,  although  a change  of  the  aperture  by  expansion  in 
the  same  plane  would  not  put  an  end  to  that  light.  Now, 
such  a conclusion  seems  to  me  one  to  which  the  Courts 
ought  not  to  come,  if  they  can  help  it.  I am  at  a loss  to 
see  why  putting  back  a window,  which  has  enjoyed  light 
for  twenty  years,  supposing  the  planes  of  the  windows  to 
be  parallel,  should  effect  an  absolute  surrender  of  the  right 
which  but  for  the  putting  back  would  have  existed.  Such 
a conclusion  seems  to  me  to  have  no  reason  or  common-sense 
to  support  it.  And  if  putting  back  in  a parallel  plane  will 
not  work  a forfeiture  of  the  right,  why  does  putting  back 
the  front  at  an  angle  with  the  original  plane  do  so1?  I 
confess  that  I see  no  reason  for  the  proposition.  However, 
it  is  said  that  Blanchard  v.  Bridges*  is  an  authority  to  bind 
me,  whether  I see  or  do  not  see  the  reason  for  it.  That 
case  appears  to  me  to  have  proceeded  upon  this  : there  was 
that  which  the  Court  held  amounted  to  an  implied  grant  of 
a right  to  have  certain  windows,  and  an  implied  licenco  or 
covenant  not  to  obstruct  the  access  of  light  to  those 
windows ; and  the  whole  question  was,  what  was  the  extent 
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to  which  that  implied  grant,  licence,  or  covenant  went? 
The  facts  were  shortly  these  : the  plaintiff  had  been  allowed 
to  erect  windows  looking  east  in  his  building  or  cottage; 
he  then  built  out  a projection  5 feet  from  the  original  house, 
two  bays  looking  north  and  south,  and  also  more  or  less 
east,  and  the  question  was  whether  the  original  grant, 
licence,  or  covenant,  was  to  be  deemed  to  protect  these  new 
windows.  The  Court  held  it  was  not.  It  was  a mere 
question  how  far  the  implied  grant,  licence,  or  covenant  was 
to  be  deemed  to  have  gone.  The  Court  says  that  a person 
might  well  acquiesce  in  the  existence  of  a window  of  a given 
size,  elevation,  or  position,  because  it  was  felt  to  be  no 
annoyance  to  him,  but  that  to  hold  him  to  be  thereby  con- 
cluded as  to  some  other  window  to  which  he  might  have 
the  greatest  objection,  and  to  which  he  would  never  have 
assented  if  it  had  come  in  the  first  instance,  would  be  a 
great  hardship.  Therefore  I do  not  think  that  case  to  be  a 
binding  authority  for  the  purpose  for  which  it  has  been 
used  before  me ; and  I hold,  in  the  present  case,  that  there 
has  been  for  twenty  years  an  access  of  light  to  the  plaintiffs’ 
dwelling-house  through  a portion  of  space  over  the  de- 
fendants’ tenement,  which  reached  the  ground  floor  of  the 
plaintiffs’  house,  and  a portion  of  which,  if  not  the  whole, 
still  reaches  the  same  tenement  of  the  plaintiffs’  through  an 
aperture.  I have  said  that  it  does  not  appear  to  me  to  be 
necessary  to  determine  whether  the  aperture  he  01  he  not 
the  same.  Further  than  that,  if  I am  wrong  in  the  con- 
clusion that  the  aperture  need  not  be  the  same,  I yet  think 
that  in  this  case  I ought  to  hold  that  as  to  so  much  of  the 
new  aperture  as  does  let  through  the  old  light,  it  ought  to 

be  deemed  the  same  aperture. 

“ That  being  so,  I next  come  to  the  material  question, 
whether  the  defendants  by  their  building  have  or  have  not 
stopped  so  much  of  the  light  which  I have  held  to  be  privi- 
leged, as  materially  to  affect  the  beneficial  enjoyment  of  the 
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plaintiffs’  premises,  and  so  to  entitle  the  plaintiffs  to  a 
substantial  or  considerable  sum  by  way  of  damages.  The 
defendants  have  asked  my  attention  to  several  points  bearing 
upon  this  question.  They  have  said,  and  said  truly,  that 
the  privileged  light  is  only  a portion  of  the  light  which  now 
finds  its  way  through  the  entire  skylight. 

“ [His  lordship  then  stated  that  on  the  evidence  he  had 
come  to  the  conclusion  that  the  raising  of  the  party  wall  in 
very  close  proximity  to  the  privileged  part  of  the  skylight 
had  diminished  the  very  small  amount  of  light  which  pre- 
viously came  into  the  room,  and  that  considerable  damages 
ought  to  be  awarded  in  respect  of  that  interception  of  the 
privileged  light.  Then  came  the  question  whether  an 
injunction  ought  to  be  granted,  or  damages  ought  to  be 
awarded  in  lieu  of  an  injunction,  and  in  his  lordship’s 
opinion  there  had  been  such  delay  on  the  part  of  the 
plaintiffs  in  asserting  their  right  as  might  not  of  itself  be 
fatal  to  their  obtaining  an  injunction,  but  must  be  con- 
sidered. His  lordship  then  continued  : — ] 

“ Beyond  that  I must  consider  what  the  Master  of  the 
Bolls  has  called  the  materiality  of  the  injury  done  to  the 
plaintiffs.  Now,  by  that  expression  the  Master  of  the  Bolls, 
in  Smith  v.  Smith*  meant  something  more  than  a question 
of  whether  there  was  a material  injury  which  would  give 
him  jurisdiction  to  grant  an  injunction,  because  if  there 
were  not  that  material  injury  no  question  could  arise 
between  injunction  and  damages  as  alternatives.  Having 
regard,  then,  to  the  materiality  of  the  injury  here,  I 
think  that  it  is  not  very  serious.  I think  that  a 
dark  room  will  be  made  a little  darker,  in  fact  so 
much  darker  that  damages  would  have  been  given  to  the 
extent  of  100/.  or  200/.,  or  possibly  even  more;  but  that 
the  damage  will  not  be  such  as  to  affect  seriously  the 
occupation  of  the  plaintiffs’  house  by  the  plaintiffs.  Further 
than  that,  I think  I am  at  liberty  to  have  regard  to  the 


20  Eq.,  500. 


76 


VARIATION  OF  PLANE  OF  LIGHTS. 


Nat.  Prov.  Plate  Glass  Co.  v.  Prudential  Assurance  Co. 
whole  scheme  of  the  defendants,  and  I find  that  this  injury- 
done  to  the  plaintiffs  is  done  by  an  integral  part  of  a very 
important  building  scheme,  the  other  part  of  which  will 
not  result  in  damage  to  the  plaintiffs.  I am  also  of  opinion 
that  a portion  of  the  defendants’  building  scheme  actually 
enures  to  the  benefit  of  the  plaintiffs,  because  the  substitu- 
tion of  a building  to  the  north-east  of  the  plaintiffs  for  the 
screen,  which  was  nearer  to  them,  actually  conferred  a 
benefit  on  the  plaintiffs.  Now,  although  I am  not  at 
liberty  to  hold  the  injury  compensated  for  by  the  benefit, 
yet  in  deciding  the  question  of  damages  or  of  injunction,  I 
am  at  liberty  to  consider  it  as  one  element  which  has  to 
influence  my  discretion  in  deciding  which  of  the  two 
alternatives,  injunction  or  damages,  I shall  adopt. 

“ Considering  then,  as  I said,  the  course  which  the 
plaintiffs  have  pursued,  and  the  general  circumstances  of  the 
case,  including  the  nature  of  the  defendants’  building 
scheme  and  the  materiality  of  the  injury  done  to  the 
plaintiffs,  I think  myself  at  liberty  to  refuse,  and  I think 
that  I shall  do  that  which  is  most  right  between  the 
parties  by  refusing  a mandatory  injunction,  and  by  assessing 
damages  in  lieu  of  it ; and  accordingly  I assess  the  damages 
at  the  sum  of  200£. 

“ Then  arises  the  question  with  regard  to  costs.  As  a 
general  rule,  from  which  I believe  I have  as  yet  only 
departed  in  one  case,  costs  should  follow  the  event.  But  in 
this  case  I am  not  at  liberty  to  exclude  from  consideration 
the  fact  that  the  plaintiffs  have  put  their  case  far  too  high. 
Whether  they,  by  their  original  claim,  claimed  relief  in 
respect  of  the  structure  to  the  north-east  is  not  perhaps 
very  apparent  on  the  pleadings,  but  the  plaintiffs  have 
taken  that  view,  because  they  have  opened  that  case  at  the 
bar.  With  regard  to  that  and  the  bay,  I think  the  plaintiffs 
were  wrong  in  their  contention.  I think  that  it  is  far  from 
certain  that  if  the  plaintiffs  had  confined  their  case  to  that 
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which  was,  in  my  opinion,  the  true  case  in  respect  to  which 
they  had  rights  against  the  defendants,  the  litigation  might 
not  have  taken  a very  different  turn.  I think,  therefore, 
it  is  a case  in  which  the  plaintiffs  themselves  have  put  their 
rights  so  high,  and  failed  to  so  large  an  extent  that  I am 
justified,  although  giving  judgment  for  damages  in  the 
manner  I have  done,  to  say  that  that  judgment  shall  be 
without  costs,  and  I do  so  accordingly.” 

3.  By  advancement  of  a Wall. — It  has  been  held 
that  the  advancement  of  a wall  in  which  ancient  lights  are 
situated  will  not  lose  the  right  of  light,  provided  substantial 
portions  of  the  old  windows  are  included  in  the  new  aper- 
tures, and  the  fact  that  a wall  is  moved  back  or  advanced, 
does  not  per  se  alter  the  right,  although  by  either  operation 
the  right  may  be  lost  if,  after  the  building  has  been  moved, 
the  light  which  formerly  flowed  into  the  old  apertures  cannot 
come  in  at  the  new. 

We  were  engaged  in  this  case,  and  need  not  give  the 
decision  of  Mr  Justice  North,  as  the  case  went  to  appeal, 
but  we  quote  from  the  Times  reports  of  9th  February  1886. 

The  case  is  very  important.  We  therefore  give  in  extenso 
the  report,  and  advise  its  careful  study. 


Court  of  Appeal — Cotton,  Bowen,  and  Fry,  L.JJ., 
Feb.  9,  1886. 

Scott  v.  Pape.* 

Easement — Ancient  Lights — Re-building — Advancement  of  Wall. 

Where  an  old  building  has  been  pulled  down  and  a new 
one  erected,  an  easement  of  ancient  lights  will  be  preserved 
if  a substantial  portion  of  the  old  windows  is  included  in 
the  new  apertures,  and  the  fact  that  a frontage  wall  is 
moved  back  or  advanced  does  not  per  se  alter  the  right, 
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although  by  either  operation  the  right  may  be  lost  if  after 
the  building  has  been  moved  the  light  which  formerly  flowed 
into  the  old  apertures  cannot  come  in  at  the  new. 

This  was  an  appeal  from  an  order  of  Mr  Justice  North 
restraining  the  defendant  from  an  interference  with  the 
access  of  light  claimed  by  the  plaintiff  in  respect  of  certain 
buildings  on  the  west  side  of  Denton  Yard,  Newcastle-upon- 
Tyne.  It  appeared  that  in  1872  the  plaintiff  pulled  down 
certain  old  buildings,  consisting  of  an  erection  of  three 
stories  in  height,  towards  the  north,  and  of  another  erection 
two  stories  high,  facing  Denton  Yard,  which  was  a narrow 
lane,  7 feet  5 inches  wide  at  the  southern,  and  5 feet  7 inches 
at  the  northern  end.  New  buildings  were  erected  by  the 
plaintiff  on  the  site,  which  were  of  a totally  different  char- 
acter and  of  a greater  elevation,  and  were  lighted  on  the 
east  side  facing  Denton  Yard  by  larger  and  more  numerous 
windows.  The  east  wall  of  the  new  building  was  also 
advanced  so  as  to  reduce  the  width  of  Denton  Yard  to  a 
uniform  measurement  of  4 feet.  When  the  plantiffs  old 
buildings  were  pulled  down  no  formal  record  was  preserved 
of  the  exact  position  of  the  old  windows,  but  it  has  been 
since  ascertained  that  the  ancient  lights  of  the  larger  of 
the  plaintiff’s  old  buildings  were  found  to  correspond  very 
slightly,  if  at  all,  with  the  new  windows.  In  1883  the 
defendant  pulled  down  four  old  buildings  of  low  elevation, 
which  belonged  to  him,  and  fronted  on  the  east  side,  of 
Denton  Yard  immediately  opposite  to  plantiffs  new  build- 
ings, and  began  to  erect  houses  of  greater  elevation  on  the 
site,  the  effect  being  to  interfere  with  and  threaten  the 
access  of  light  to  the  windows  on  the  east  side  of  the 
plaintiff’s  new  buildings.  In  restraint  of  this  interference 
with  such  parts  of  the  plaintiff’s  lights  on  the  middle  floor 
as  corresponded  with  his  ancient  lights,  the  present  action 
was  brought.  Mr  Justice  North,  when  the  case  was  before 
him  in  May  and  June  last,  granted  an  injunction,  being  of 
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opinion  that  the  plaintiff’s  existing  lights  were  a substan- 
tial continuation  of  his  ancient  lights,  and  that  there  had 
been  no  abandonment,  and  also  that  the  advancement  of  the 
frontage  line  of  the  plaintiff’s  new  buildings  did  not  destroy 
the  prescriptive  easement  of  light  which  had  been  enjoyed 
by  the  plaintiff  for  more  than  twenty  years  before  the  altera- 
tion of  his  buildings.  From  tins  decision  the  defendant 
now  appealed. 

Lord  Justice  Cotton  in  his  judgment  said  “that,  so 
far  as  regarded  those  windows  of  the  plaintiff’s  new  building, 
which  occupied  a substantial  portion  of  the  space  occupied 
by  the  former  windows,  it  was  wrong  to  say  that  the 
plaintiff  intended  to  abandon  such  rights  as  he  formerly 
enjoyed  in  respect  to  such  old  windows,  so  long  as  a 
substantial  portion  of  the  old  windows  was  included  in  the 
new  apertures.  Then  with  respect  to  the  alteration  of  the 
line  of  frontage,  which  had  been  advanced  forward  so  as 
not  to  correspond  with  the  old  frontage  line,  it  had  been 
contended  that  there  had  been  so  material  an  alteration  by 
the  plaintiff  of  the  face  of  his  building  as  not  to  preserve, 
but  in  effect  to  abandon,  the  easement  enjoyed  before  the 
alteration.  This  was  a question  which  depended  upon  the 
construction  of  section  3 of  the  Prescription  Act  (2  & 3 
Will.  4,  cap.  71).  The  quantum  of  light  to  which  a man 
was  entitled  by  prescription  under  the  Act  must  depend 
upon  the  area  of  his  windows  and  the  distance  they  were 
from  the  servient  buildings,  and  after  the  period  of  twenty 
years  he  got  the  statutory  right  to  the  access  of  light 
through  that  space  of  which  he  had  been  in  the  enjoyment 
for  that  period.  The  access  of  light  depended  upon  the 
number  of  pencils  of  light  coming  to  his  windows  directly 
or  by  refraction,  and  that  right  was  not  lost  by  the  fact 
that  a part  only  of  the  old  windows  was  left  in  the  new.  The 
fact  that  the  frontage  wall  was  moved  back  or  advanced 
did  not  per  so  alter  the  right,  although  by  either  operation 
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the  right  might  be  lost  if,  after  the  building  had  been 
moved,  the  light  which  formerly  flowed  into  the  old  aper- 
tures could  not  come  in  at  the  new.  The  structure  might  be 
something  so  entirely  different,  or  the  alteration  of  the 
frontage  line — by  moving  it  back  for  a distance  of  100 
yards,  for  instance — might  be  such  that  practically  and 
substantially  no  portion  of  the  old  light  was  enjoyed  by 
the  new  windows.  In  his  Lordship’s  opinion  the  question 
must  be  whether  the  alteration  was  of  such  a nature  as 
to  prevent  the  plaintiff  from  alleging  that  he  was  using 
through  the  new  apertures  the  cone  of  light,  or  a substantial 
part  of  it,  which  reached  the  old  windows.  If  that  were 
established,  then,  although  the  right  must  be  claimed  in 
respect  of  the  building,  it  might  be  claimed  in  respect 
of  the  apertures  in  the  new  building  which  occupied 
substantially  the  place  of  those  in  the  former  building. 
Having  regard  in  this  case  to  the  small  advance  in  the  line 
of  frontage,  though  not  small,  having  regard  to  the  width 
of  the  lane  in  which  the  building  was  situated,  the  Court 
ought  not  to  hold  that  a substantial  portion  of  the  old 
light  did  not  flow  through  the  new  openings.  In  his 
opinion  the  decision  of  Mr  Justice  North  was  right,  and 
the  appeal  must  be  dismissed,  with  costs.’ 

Lords  Justices  Bowen  and  Fry  also  gave  judgment  to 

the  same  effect. 

4.  By  removal  of  Buildings.— The  cases  are  Roberts 
v.  Macord  (1  Mood.  & Rob.  230),  and  Potts  v.  Smith  (6  L.  R., 
Eq.,  311).  In  the  latter  case,  Vice-Chancellor  Malins  said, 
“ There  can  be  no  prescription  for  light  and  air  over  open 
ground,  because  the  prescription  for  ancient  light  is  a 
thing  of  limited  extent.” 

From  these  decisions  the  surveyor,  therefore,  may  con- 
fidently advise  his  client  (it  would  appear),  if  he  is  the 
dominant  owner  and  has  no  buildings  on  his  land,  that  he 
can  have  no  claim  to  ancient  light  from  the  servient  owner. 
Of  course,  if  acting  for  the  servient  owner,  he  will  advise 
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him  that  he  may  put  up  any  buildings  on  his  land  he  may 
like,  without  fear  of  successful  legal  interference  by  the 
dominant  owner. 

The  law  being  thus  clear  that  there  can  be  no  easement 
of  light  for  garden  purposes,  nor  for  timber-yards  or  saw- 
pits,  our  reader  will  see  the  importance,  where  old 
buildings  are  removed,  if  he  is  acting  for  the  dominant 
owner,  to  take  care  before  their  demolition  (1)  to  have 
carefully  prepared  drawings  showing  the  ancient  lights; 
(2)  to  take  care  that  the  new  buildings  are  erected  before 
the  expiry  of  the  time  after  which  they  would  cease  to  be 
ancient  lights. 

5.  By  the  occupation  by  the  dominant  owner  of 
the  servient  owner’s  premises.— This  is  important; 
for,  suppose  the  dominant  owner  to  have  windows  over- 
looking the  servient  owner’s  premises,  and  which  have 
enjoyed  light  for,  say,  sixteen  years,  and  he  takes  on  a 
yearly  or  other  tenancy  the  servient  owner’s  premises,  the 
time  will  cease  to  run  during  all  the  time  he  holds  the  two 
premises  in  his  occupation,  the  easement  being  suspended, 
and  directly  he  surrenders  the  adjacent  premises  the  ease- 
ment will  be  revived.  This  method  of  jeopardising  the 
time  necessary  to  acquire  an  ancient  light  may  be  serious. 

6.  By  ownership  of  both  properties  being-  in  the 
same  parties. — This  is  another  method  of  estopping  the 
running  of  the  time,  which  is  by  purchasing  the  adjacent 
servient  owner’s  premises.  The  law  says,  “Where  the 
easement  has  been  acquired,  a subsequent  union  of  the 
ownership  of  dominant  and  servient  tenements  does  not 
extinguish  the  easement,  but  merely  suspends  it  during  all 
the  time  the  union  of  ownership  continues,  the  revival  of 
the  easement  taking  place  on  the  severance.”  The  case 
which  we  think  is  most  important  and  is  to  be  relied  on,  is 
Simper  v.  Foley*  where  the  dominant  owner  had  an 
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easement  of  light  over  some  cottages  for  twenty  years. 
The  dominant  owner  was  the  tenant  of  the  premises,  and 
his  landlord  purchased  the  adjoining  cottages  in  the  year 
1837,  and  sold  them  in  the  year  1860,  the  ownership  being 
united  from  1837  until  such  sale  in  1860.  It  was  in  this 
case  held  that  the  easement  was  suspended,  and  that  it 
revived  in  1860. 

Having  treated  very  fully  of  how  the  right  of  light  may 
be  jeopardised,  we  have  next  to  consider,  in  Table  V.,  how 
it  may  be  lost. 


Table  V. 

How  Easements  of  Ancient  Lights  may 
be  extinguished. 

1.  By  Servient  Owner  Obstructing  for  One  Year. 

2.  By  Agreement  between  the  Dominant  and  Servient 

Owners,  or  Express  Release. 

3.  By  Abandonment. 

4.  By  Acts  oe  Parliament. 

e have  shown  how  right  to  light  and  air  is  acquit  ed 
under  the  Act  of  2 & 3 Will.  4,  c.  71,  but  that  Act  is 
silent  as  to  how  that  right  may  be  extinguished ; we  have, 
therefore,  only  the  decisions  of  the  Courts  in  specific  cases 
to  guide  us.  Latham,  in  his  work,  lays  it  down  “ that  the 
modes  of  the  loss  of  window-light  correspond  to  its  acquisi- 
tion.” But  this  will  not  help  us  much  when  we  have  to 
consider  item  3 in  the  above  Table,  for  we  shall  find  that 
a loss  of  ancient  light  may  arise  in  less  than  twenty  years, 
if  from  the  circumstances  of  the  case,  an  intention  to 
abandon  can  be  shown,  while  in  the  case  of  the  acquisition 
of  light  no  intention  of  any  kind  operates. 

1.  By  servient  owner  obstructing  for  one  year. 
—Undoubtedly  the  easist  way  for  the  servient  owner  to 
rid  himself  of  that  most  objectionable  position  of  having 
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to  give  his  neighbour  light  without  fee  or  reward,  is  to 
block  up  the  opening  for  twelve  months.  Now,  should  the 
dominant  owner  not  discover  this  obstruction  for  twelve 
months,  his  ancient  light  is  lost.  It  may  be  asked,  Is  it 
likely  that  an  owner  can  have  his  windows  obstructed  for 
twelve  months  without  his  knowledge  1 But  we  think  our 
readers  will  see  that  this  might  easily  happen,  by  the 
house  being  empty  for  that  period,  and  the  letting  being 
intrusted  to  a negligent  agent;  or  being  occupied  by  a 
tenant  too  careless  to  inform  the  owner,  or,  as  sometimes 
happens,  not  being  on  friendly  terms  with  the  landlord, 
purposely  omitting  to  mention  the  circumstance;  and, 
lastly,  by  bribery  or  collusion  (if  undiscovered). 

Note. — The  practical  method  of  blocking  out  a window  is,  of 
course,  known  to  all  surveyors.  The  only  point  we  need  call  atten- 
tion to  is  that  the  surveyor  should  take  care  that  the  obstruction 
he  puts  up  is  sufficiently  large  to  really  obstruct  all  light,  and  this 
obstruction  should  during  the  year  be  daily  watched,  and  a record 
kept,  as  the  dominant  owner  may  contend  the  obstruction  was  not 
for  one  entire  year,  and  in  such  cases  it  will  be  necessary  to  produce 
proof. 

2.  By  agreement  between  the  dominant  and 
servient  owners,  or  express  release.— This  needs 
little  explanation.  The  parties  entitled,  as  they  can  create 
the  right  by  exjaress  grant,  so  can  they  by  express  release 
get  rid  of  the  right.  It  would  also  appear  that  a mere 
agreement  between  the  parties  is  equally  binding. 

3.  By  abandonment.— This  is  more  complicated.  It 
would  appear  that  to  lose  the  light  by  blocking  up  the 
opening,  the  window  must  have  been  so  blocked  up  that 
no  light  came  through  it  for  the  period  of  twenty  years. 

Lord  Ellenborough’s  dictum  is  still  the  law  : “ When  a 
window  has  been  shut  up  for  twenty  years  the  case  stands 
as  though  it  had  never  existed.” 

While  you  are,  therefore,  absolutely  certain  that  such 
a window  is  abandoned,  there  are  pitfalls  in  waiting  as  to 
some  other  supposed  abandonments. 
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In  the  case  of  Licjgins  v.  Inge*  it  was  held  that  where 
it  could  be  collected  from  the  circumstances  of  the  case 
that  there  was  an  intention  to  abandon  the  right,  it  was 
not  at  all  necessary  that  twenty  years  need  run. 

How  difficult  it  must  sometimes  be  to  know  the  inten- 
tion ; and  therefore  how  likely  the  adjoining  owner  may  be 
deceived,  and  consequently  involved  in  litigation  ! 

The  celebrated  case  on  this  point,  which  was  argued  in 
the  Court  of  King’s  Bench,  is  as  follows  ( Moore  v.  Raw- 
son)  f : — The  plaintiff  had  a house,  adjoining  which  was  a 
shop  which  had  ancient  windows.  Some  seventeen  years 
before  the  action,  the  occupier,  who  was  also  owner,  pulled 
down  the  shop,  and  erected  on  the  site  a stable  building 
with  a blank  wall,  where  formerly  had  been  the  wall  with 
windows  therein.  Some  long  time  after  this,  the  defendant 
erected  a new  building.  The  plaintiff  then  opened  a window 
in  his  stable  wall  just  where  his  ancient  lights  had  been, 
and  afterwards  commenced  the  action  against  the  defendant, 
claiming  these  openings  as  ancient  lights. 

The  judgment  was  in  favour  of  the  defendant,  J ustice 
Littledale  remarking,  “ In  this  case  I think  that  the  owner 
of  the  plaintiff’s  premises  abandoned  his  right  to  the 
ancient  lights  by  erecting  the  blank  wall,  instead  of  that 
in  which  the  ancient  windows  were ; for  he  then  indicated 
an  intention  never  to  resume  that  enjoyment  of  the  light 
he  once  had.  Under  these  circumstances,  I think  that 
the  temporary  disuse  was  a complete  abandonment  of  the 
right.” 

Next,  we  will  consider  the  case  where  it  was  held  that, 
although  the  windows  were  blocked  up,  there  was  not  an 
intention  to  abandon  ( Stokoe  v.  Singers).  J The  facts  were 
as  follows : — The  plaintiff’s  predecessor  was  owner  of  a 
house  in  which  there  were  ancient  windows.  He  blocked 


7 Bing.,  682.  t 3 L.  J.,  0.  S.,  K.  B.,  32  (1824). 

X 26  L.  J.,  Q.  B.,  257  (1857). 


EASEMENT  LOST  BY  ABANDONMENT. 


85 


them  up  ; but  the  appearance  of  the  premises  was  such  that 
it  was  obvious  to  a spectator  from  without,  that  there  had 
formerly  been  windows,  and  it  was  disputed  whether  it 
would  or  would  not  appear  that  there  were  still  windows 
there.  Nineteen  years  after  this,  the  defendant,  having 
become  owner  of  the  adjoining  land,  showed  an  intention 
of  building  on  it  in  a manner  which  would  prevent  the 
plaintiff  from  ever  again  opening  the  blocked-up  windows. 
The  plaintiff  thereupon  opened  the  windows  in  order  to 
assert  his  right.  The  defendant  erected  a hoarding  on  his 
own  land  so  as  to  obstruct  these  windows,  and  for  this 
obstruction  the  action  was  brought.  Baron  Martin  told 
the  jury  that,  assuming  the  right  had  existed,  the  question 
would  arise  whether  it  had  ceased.  He  explained  at  con- 
siderable length  that  there  were  various  ways  in  which 
the  right  might  be  lost.  He  stated  that  the  right  might 
be  lost  by  an  abandonment,  and  that  closing  the  windows 
with  the  intention  of  never  opening  them  again  would  be 
an  abandonment  destroying  the  right,  but  closing  them  for 
a mere  temporary  purpose  would  not  be  so.  He  also  stated 
that,  though  the  person  entitled  to  the  right  might  not 
really  have  abandoned  his  right,  yet,  if  he  manifested  such 
an  appearance  of  having  abandoned  it  as  to  induce  the 
owner  of  the  adjoining  land  to  alter  his  position  in  the 
reasonable  belief  that  the  right  was  abandoned,  there  would 
be  a preclusion  as  against  him  from  ever  claiming  the  right. 
The  jury  found  for  the  plaintiff.  A rule  for  a new  trial 
was  allowed,  on  the  ground  of  misdirection,  “in  directing 
the  jury  to  find  for  the  plaintiff,  unless  they  were  satisfied 
that  the  lights  referred  to  in  the  evidence  had  been  closed 
with  the  intention  of  never  opening  them  again.”  But  the 
Court  of  Queen’s  Bench  discharged  the  rule,  saying,  “ Tak- 
ing the  whole  summing-up  together,  it  seems  to  us  that  the 
true  points  were  left  by  the  judge  to  the  jury,  and  found 
for  the  plaintiff.  We  consider  the  jury  to  have  found  that 
tho  plaintiff’s  predecessor  did  not  so  close  up  his  lights  as 
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to  lead  the  defendant  to  incur  expense  or  loss  on  the  reason- 
able belief  that  they  had  been  permanently  abandoned,  nor 
so  as  to  manifest  an  intention  of  permanently  abandoning 
the  right  of  using  them.” 

It  will  be  a good  guide,  if  our  readers  are  in  doubt  as  to 
any  case  we  may  have  to  deal  with,  to  see  how  far  it  is  on 
“all-fours”  with  the  following  judgment  of  the  Court, 
delivered  by  Chief  J ustice  Denman  in  making  a rule  abso- 
lute for  a new  trial  on  the  ground  of  misdirection  by  Baron 
Platt,  who,  in  a case  of  easement,  had  told  the  jury  that  a 
shorter  period  than  twenty  years  would  destroy  a right 
“The  learned  judge  appears  to  have  proceeded  on  the 
ground  that,  as  twenty  years’  user,  in  the  absence  of  an 
express  grant,  would  have  been  necessary  for  the  acquisition 
of  the  right,  so  twenty  years’  cesser  of  the  use,  in  the 
absence  of  any  express  release,  was  necessary  for  its  loss ; 
but  we  apprehend  that  as  an  express  release  of  the  ease- 
ment would  destroy  it  at  any  moment,  so  the  cesser  of  use, 
coupled  with  any  act  clearly  indicative  of  an  intention  to 
abandon  the  right,  would  have  the  same  effect,  without  any 
reference  to  time.  It  is  not  so  much  the  duration  of  the 
cesser  as  the  nature  of  the  act  done  by  the  grantee  of  the 
easement,  or  of  the  adverse  act  acquiesced  in  by  him,  and 
the  intention  in  him  which  either  the  one  or  the  other 
indicates,  which  are  material  for  the  consideration  of  the 
jury.  The  period  of  time  is  only  material  as  one  element 
from  which  the  grantee’s  intention  to  retain  or  abandon 
his  easement  may  be  inferred  against  him ; and  what  period 
may  be  sufficient  in  any  particular  case  must  depend  upon 
all  the  accompanying  circumstances.” 

The  case  of  Smith  v.  Baxter  * is  a useful  guide  of  the 
modern  trend  of  case  law  with  regard  to  abandonment. 
The  plaintiffs  rebuilt  their  premises,  but  claimed  an  ease- 
ment of  ancient  lights  with  respect  to  three  windows  of 


* Ch.  D.,  138  (1900). 


EASEMENT  LOST  BY  ACTS  OF  PARLIAMENT.  87 

their  new  building  which  coincided  with  portions  of  three 
in  the  previous  one.  Such  coincident  area  had  in  the  case 
of  two  of  the  windows  been  boarded  up,  the  remaining 
window  had  been  partially  covered  with  shelving,  but  the 
latter  allowed  a substantial  amount  of  the  light  to  pass 
into  the  building.  Held  with  regard  to  the  first  two 
windows  that  the  right  had  been  abandoned,  but  that  the 
right  had  not  been  so  abandoned  with  reference  to  the  third 
window.  The  Court  made  a declaration  of  plaintiffs  right 
instead  of  granting  an  injunction  on  the  undertaking  of  the 
defendants  to  submit  plans  to  the  plaintiff,  the  latter  having 
liberty  to  apply  thereafter  for  an  injunction. 

By  Acts  of  Parliament.— The  legislature  frequently 
passes  Acts  which  extinguish  all  easements  and  provide  for 
compensation  in  lieu  thereof  to  persons  who  prove  that 
they  sustain  loss  thereby.  So  that  where  an  Act  of 
Parliament  sanctions  the  purchase  of  land  by  any  public 
body  or  railway  company,  &c.,  for  the  purpose  of  erecting 
buildings,  the  only  remedy  for  an  adjoining  owner  who  has 
a prescriptive  right  is  to  bring  an  action  for  damages. 

Where  the  Lands  Clauses  Act  is  incorporated  in  any 
such  Act  as  the  above  mentioned,  the  persons  acting  under 
the  Act  need  not  purchase  an  easement,  but  may  leave  the 
injured  party  to  seek  compensation  under  Sec.  68  of  the 
Lands  Clauses  Acts.* 

One  point  to  remember  in  this  method  of  procedure  is, 
that  it  is  not  necessary  to  show  any  decrease  in  the  saleable 
value.  It  is  quite  enough  to  show  that  the  property  is  less 
adapted  for  its  former  use,  or  that  the  business  carried  on 
has  been  damaged,  t 

When  any  Act  permits  an  obstruction  to  light,  and  an 
aggrieved  party  terminates  his  interest  owing  to  such 
obstruction,  the  damages  are  not  limited  to  the  period  of 
the  interest,  but  he  may  include  for  cost  of  removal,  for 


* Clark  v.  The  School  Board  for  London , 9 Chan.,  120  (1875). 
f Eagle  v.  Charing  Cross  Railway  Company , 2 C.  P.  638  (1867). 
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fixtures,  and  for  increased  rent.  In  Q.  v.  Poulter * the 
plaintiff  held  under  a lease  for  seventeen  years,  but 
terminable  by  notice  after  three  years,  of  which  they  took 
advantage  when  the  premises  were  affected  by  the  Railway 
Company.  Held  that  claim  was  not  limited  to  the  three 
years,  but  that  compensation  was  recoverable  for  cost  of 
lease,  increased  rent,  and  fittings,  &c. 

In  some  cases  it  would  appear  that  no  easement  need 
be  proved.  For  it  was  held  in  the  Gowers  Walk  Schools 
( Trustees  of)  v.  The  L.  T.  and  Southend  Ry.  Co.,  f that  the 
plaintiffs  were  entitled,  under  the  Railway  Clauses  Consoli- 
dation Act  1845,  sec.  16,  to  the  same  measure  of  compensa- 
tion for  their  new  windows,  as  for  the  ones  that  had  a 
prescriptive  right.  The  reason  being  that  the  Company 
must  pay  for  damage  accrued  which  would  have  been 
illegal  but  for  their  statutory  powers. 

It  has  also  been  held  that  an  owner  is  entitled  to 
recover  compensation  for  injury  to  the  value  of  his  house 
due  to  the  loss  of  inchoate  rights.  J 


* Q.  v.  Poulter,  20  Q.  B.  D.,  132  (1887). 
f 24  Q.  B.  D.,  326  (1889). 
t Barlow  v.  Boss,  24  Q.  B.  D.,  381  (1890). 
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CHAPTER  IY. 

Various  Methods  of  Estimating  Injury. 

PROFESSOR  KERR — HOMERSHAM  COX — THEORIES  EXPOUNDED  — NOT 
ACCEPTED  P.Y  THE  COURTS  — ESTIMATING  INJURY  — IMPORTANT 
CASES  OP  WARREN  V.  BROWN,  HOME  AND  COLONIAL  STORES  LTD. 
V.  COLLS — ANGLE  OP  FORTY-FIVE  DEGREES — TABLE  VT.,  MATTERS 
TO  BE  CONSIDERED  IN  ESTIMATING  VALUE  OF  INJURY— INJUNC- 
TION AND  DAMAGES — EFFECT  OF  GLAZED  BRICKS — DIAGRAM  OF 
CASES. 

We  now  approach  the  most  difficult  portion  of  our  subject, 
and  it  will  be  necessary  to  point  out  the  various  methods 
that  have  been  adopted  for  ascertaining  the  exact  damage, 
because  a work  of  this  kind  could  not  be  considered  complete 
if  it  did  not  contain  the  more  prominent  methods  suggested 
for  arriving  at  mathematical  accuracy. 

While,  undoubtedly,  our  readers  will  be  benefited  by 
working  out  their  calculations,  we  are  bound  to  tell  them 
that  neither  the  method  propounded  by  Professor  Kerr,  nor 
that  of  Mr  Homersham  Cox,  is  accepted  by  the  courts  of 
justice. 

Professor  Kerr,  speaking  on  the  subject,  after  saying 
that  by  his  method  you  could  affirm  that  the  obscuration  is 
so  much  per  cent,  of  the  light  formerly  enjoyed,  goes  on  to 
say,  “ But  I am  afraid,  after  all,  that  this  does  not  help 
you  in  the  courts  of  law.  In  the  first  place,  they  won’t 
pay  attention  to  mathematical  calculations.” 

We  think  much  is  to  bo  advanced  why  the  courts  of 
law  should  not ; and  in  support  of  this  we  would  instance 
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the  case  of  Theed  v.  Debenham.*  There  the  decision  was 
based  on  the  evidence  that  the  low  or  under  light  was  of 
exceptional  value  to  the  plaintiff,  having,  in  fact,  a different 
value  to  that  which,  in  ordinary  cases,  it  would  have.  If 
the  Courts  had  recognised  the  mathematical  calculations, 
therefore,  an  injustice  would  have  been  done  to  the  plaintiff ; 
or,  to  put  it  more  plainly,  if  mathematical  calculation  should 
be  the  guide,  the  judges  were  wrong  in  their  decision. 
Clearly,  however,  the  decision  was  in  accordance,  with 
common-sense  and  justice. 

The  scheme  propounded  by  Mr  Kerr  for  the  measure- 
ment of  lighting  power  is  as  follows : — A plan  is  made  of 
the  window,  and,  projecting  from  the  centre  thereof,  a 
straight  line,  and  from  a distance  along  such  line  strike  a 
quarter  circle,  which  quarter  circle  will  finish  against  the 
wall  of  the  house ; he  then  divides  this  quarter  circle,  or 
quadrant,  into  four  parts,  stating  as  one  of  his  reasons  his 
desire  to  retain  in  his  scheme  the  angle  of  forty-five  degrees. 
We  would  here  mention,  to  prevent  any  misapprehension, 
that  this  forty-five  degrees  is  not  recognised  by  the  law ; 
for  in  another  part  of  this  book  our  readers  will  see  that 
we  have  quoted  the  judges’  dictum,  setting  out  most  abso- 
lutely that  they  cannot  do  so. 

These  four  parts  are  called— -front,  this  portion  being 
directly  in  front  of  window ; the  next  to  it  being  called 
front-diagonal , the  next  to  that  the  side-diagonal,  and  the 
next  to  that,  which  finishes  against  the  wall,  is  called  the 
side.  The  relative  values  of  the  lighting  are  given  thus  : — 


But,  having  obtained  these  values,  it  is  necessary,  by 
this  system,  to  obtain  the  value  of  the  perpendicular  light ; 
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and  for  this  purpose  a vertical  section  is  next  required  and 
a quadrant  formed,  having  its  base  line  projected  at  right 
angles  to  the  wall,  at  the  height  of  the  centre  of  the 
window.  Again,  this  quadrant  is  divided  into  four  parts, 
called,  and  having  the  relative  value,  as  follows : — 


Vertical 

The  value  of 
lighting  power. 
6 

Vertical  inclined  - 

- 

- 

- 29i 

Horizontal  inclined 

- 

- 

47i 

Horizontal  - 

- 

- 

59 

Having,  then,  these  figures,  the  next  process  is  to 
multiply  these  values  into  the  values  shown  on  the  preced- 
ing list  of  plan  values,  and  the  result  is  the  value  of  the 
hemisphere  of  lighting  surface. 

To  find  the  quantity  of  injury,  it  is  only  necessary  to 
form  a diagram,  and  project  thereon  the  obstruction. 

Only  two  points  seem  to  require  to  be  mentioned.  The 
first  is  the  small  value  of  the  “vertical.”  This  is  ex- 
plained to  arise  from  the  actual  diminution  of  lighting 
surface  comprised  in  this  division,  owing  to  the  inclination 
of  the  vertical  lines.  The  second  is  that  the  values  men- 
tioned are  the  values  of  the  central  part  of  each  division, 
and  that  the  value  has  an  increasing  or  diminishing  quantity, 
according  as  it  approaches  either  a division  of  a smaller  or 
higher  lighting  value. 

We  have  pointed  out  the  reasons  why  the  Courts  will 
not  accept  this  method,  although  so  ingenious  and  clever. 

Mr  Cox,  barrister,  published,  in  1871,  a second  and 
revised  edition  of  a work  on  this  subject,  with  elaborate 
tables  of  calculations,  showing  the  relative  illuminating 
effects  of  every  ten  degrees  of  sky  measured  from  the  zenith  ; 
the  obscuration  by  obstacles  of  uniform  angular  width  and 
height,  worked  out  from  five  degrees  of  angular  width  and 
five  degrees  of  angular  height,  to  ninety  degrees  of  angular 
width  and  ninety  degrees  of  angular  height;  again,  the 
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obscuration  by  parts  of  structures  five  degrees  in  width, 
and  a table  of  cosines  worked  to  four  places  of  decimals. 
It  is  well  worthy  of  study,  but,  as  in  practice  the  system 
is  not  adopted,  we  make  no  further  observation  thereon. 

We  have  now  given  a short  outline  of  the  mathematical 
methods  which  have  been  suggested,  and  which  have  been 
rejected  as  being  not  'practical. 

In  confirmation  of  the  non-acceptance  of  any  such 
theories,  and  to  show  the  views  entertained  by  our  pro- 
fessional journals,  we  give  the  following  extract  from  an 
interesting  article  in  the  Architect : — 

“ Is  there  no  law  on  the  subject  1 he  asks.  The  answer 
is  that  there  is  none  except  the  following  in  the  abstract : — 
That  every  window  which  is  twenty  years  old  has  its  light 
protected  by  a certain  Act  of  Parliment  of  the  time  of 
William  the  Fourth,  against  any  sort  of  material  interference 
that  may  be  threatened  by  building  operations  on  other 
land.  But,  he  goes  on  to  say,  is  there  no  standard  set  up 
whereby  the  designer  of  a house  can  govern  himself  1 
None;  nothing  but  the  personal  opinion  of  a jury  or  a 
judge,  and  until  more  recent  years,  generally  that  of  a 
judge  alone,  dealing  with  affidavits  in  Chancery.  And 
what  makes  matters  worse  is  that  during  the  last  twenty 
years  the  ordinary  succession  of  Chancery  judges  has  pro- 
duced a succession  of  new  principles  of  adjudication,  so 
that  all  that  can  be  done  in  the  way  of  ascertaining  a rule 
of  judgment  is  to  look  up  the  latest  precedents.” 

The  study  of  the  most  important  and  recent  cases 
before  the  Court  of  Appeal  appears  to  us  to  put  the  law 
more  clearly  than  in  any  other  cases  decided  during  the 
past  few  years.  We  quote  the  case  as  given  in  The  Times  of 
14th  November  1901  and  21st  December  1901. 
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Court  of  Appeal. — Before  the  Lord  Chief  Justice  of 
England,  Lord  Justice  Vaughan  Williams,  and 
Lord  Justice  Homer. 

Warren  v.  Brown* 

This  was  an  appeal  from  the  decision  of  Mr  Justice 
Wright,  reported  in  1900,  2 Q.B.,  722,  and  16  The  Times  Law 
Report,  549.  The  action  raised  a question  of  great  im- 
portance to  owners  of  town  property,  with  reference  to 
“ancient  lights” — namely,  whether  the  right  to  light 
which  is  acquired  by  statutory  prescription  is  an  absolute 
right  to  the  continuance,  for  any  purpose  whatever,  of 
substantially  the  whole  quantity  of  light  which  has  come  to 
the  windows  during  the  statutory  twenty  years,  or  whether 
the  right  is  limited  to  such  a quantity  of  light  as  is 
sufficient  for  all  ordinary  purposes  only  of  inhabitancy  or 
business.  There  is  a considerable  body  of  authority  in 
favour  of  either  proposition.  The  facts  of  the  case  were 
shortly  these.  Two  of  the  three  plaintiffs  were  the  owners, 
and  the  third  was  the  lessee  and  occupier,  of  a factory  in 
a street  in  the  town  of  Leicester,  the  business  carried  on  in 
the  factory  being  that  of  a hosiery  manufacturer.  In  the 
factory,  which  was  built  in  1860,  there  were  windows  which 
had,  down  to  the  obstruction  complained  of  in  the  action, 
enjoyed  the  access  of  light  in  greater  quantity  than  was 
necessary  for  ordinary  purposes.  From  1860  to  1884  the 
factory  was  used  as  a boot  and  shoe  factory — a purpose 
which  required  only  an  ordinary  amount  of  light.  From 
1884  downwards  it  was,  with  a few  short  intervals,  used  as 
a hosiery  manufactory.  That  manufacture  required  an 
unusual  degree  of  light,  especially  during  the  time  next 
before  the  obstruction  complained  of,  owing  to  improve- 
ments in  the  kind  of  machinery  employed,  which  rendered 
necessary  a very  exceptional  quantity  and  quality  of  light 
for  the  continual  and  accurate  adjustment  of  filaments  to 


1 C.  A.,  K.  B.,  15.  18  T.  L.  R.,  55. 
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fine  needles  moving  by  machinery  at  speed  in  bundles  of 
some  hundreds.  In  1899  the  defendant,  who  had  an  old 
building  on  the  opposite  side  of  the  street  to  the  factory, 
raised  his  building  considerably  above  its  original  height, 
and  so  diminished  the  light  through  the  plaintiffs’  windows, 
though  still  allowing  the  passage  through  those  windows 
of  enough  light  for  all  ordinary  purposes.  The  plaintiffs 
claimed  that  they  were  entitled  to  have  preserved  to  them 
the  whole  of  the  extraordinary  amount  of  light  their 
windows  had  received  during  the  statutory  twenty  years, 
although  that  extraordinary  amount  of  light  had  been 
actually  required  for  their  hosiery  business  during  a portion 
only  of  the  twenty  years.  The  defendant,  on  the  other  hand, 
contended  that  the  plaintiffs,  as  owners  of  ancient  lights, 
were  entitled  to  so  much  light  as  was  necessary  for  the 
ordinary  purposes  of  life,  and  to  no  more.  The  action  was 
tried  last  year  at  Leicester,  by  Mr  Justice  Wright,  without 
a jury,  and,  owing  to  the  conflict  of  authority,  his  Lordship, 
at  the  conclusion  of  the  arguments,  reserved  judgment. 
In  the  result,  on  giving  judgment  on  4th  August  1900, 
his  Lordship  found  that  the  plaintiffs  had  suffered  sub- 
stantial damage,  and  he  assessed  that  of  the  tenant  at  100?. 
and  that  of  the  owners  at  200?.  ; but,  adopting  the  law  as 
laid  down  by  the  Court  of  Appeal  in  City  of  London 
Brewery  v.  Tennant  (L.  It.,  9 Ch.,  212),  his  Lordship  held 
that  as  the  plaintiffs  had  an  abundance  of  light  left  for  all 
ordinary  purposes  of  inhabitancy  or  business  they  were  not 
entitled  to  the  mandatory  injunction  claimed  by  them,  on 
the  ground  that  their  extraordinary  use  had  been  interfered 
with.  His  Lordship  added,  “ Unless,  indeed,  there  is  some 
such  limitation  of  the  right  to  light  for  ancient  windows, 
it  is  difficult,  as  Lord  Hardwicke  observed  in  Fishmongers’ 
Company  v.  East  India  Company  (1  Dick.,  163),  to  see 
how  the  ordinary  extensions  and  improvements  of  towns 
could  bo  carried  on.  If  every  house  which  has  existed  for 
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twenty  years  is  entitled  to  have  all  or  substantially  all  the 
same  light  come  to  its  windows  as  during  the  twenty  years, 
no  new  houses  could  be  built  opposite  to  old  ones  unless  at 
a distance  which  would  impose  on  servient  tenements  an 
unreasonable  burden,  and  might  involve  great  public  in- 
convenience.” From  that  decision  the  plaintiffs  appealed. 

Mr  Hugo  Young,  K.C.,  and  Mr  W.  H.  Stevenson  were 
for  the  plaintiffs;  and  Mr  Warmington,  K.C.,  and  Mr  A. 
Neilson,  for  the  defendant. 

At  the  conclusion  of  the  arguments,  on  29th  October 
last,  their  Lordships  reserved  judgment,  which  was  delivered 
this  morning,  allowing  the  appeal. 

Lord  Justice  Homer  delivered  the  judgment  of  the 
Court  (the  Lord  Chief  Justice,  Lord  Justice  Yaughan 
Williams,  and  himself)  as  follows  : — In  this  case  Mr  Justice 
Wright  has  found  that  certain  of  the  plaintiffs’  ancient 
lights  have  been  substantially  interfered  with  by  the  de- 
fendant’s new  building.  He  has  also  found  that  the 
plaintiffs  have  in  fact  thereby  suffered  substantial  damage, 
for  he  assesses  their  losses,  as  to  the  tenant  at  100?.,  and 
as  to  the  reversioners  at  200?.  On  these  findings  one 
would  have  expected  judgment  entered  for  the  plaintiffs ; 
but  the  learned  Judge  has  made  an  additional  finding,  and 
by  reason  of  that  he  has  dismissed  the  action.  This  finding 
is  to  the  effect  that,  notwithstanding  the  substantial  diminu- 
tion of  the  ancient  lights  caused  by  the  defendant’s  new 
building,  abundant  light  remains  for  all  ordinary  purposes  of 
inhabitancy  or  business.  We  felt  some  doubt  at  first  as  to 
what  this  additional  finding  meant,  and  whether  it  was  not 
contradictory  to  the  other  findings ; but  after  further  con- 
sideration of  the  judgment,  and  after  consulting  Mr  Justice 
Wright,  we  have  no  doubt  as  to  the  meaning  of  the  addi- 
tional finding.  It  means  that,  though  the  light  coming 
from  certain  of  the  ancient  lights  has  been  substantially 
diminished,  and  though  the  rooms  thereby  lighted  have 
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been  so  darkened  that  both  the  tenant  and  the  reversioners 
have  suffered  substantial  damage,  yet  the  darkened  house 
is  still  as  useful  for  purposes  of  habitation  or  business  as 
what  we  may  term  the  average  run  of  houses.  In  other 
words,  the  learned  Judge  appears  to  think  that,  as  a matter 
of  law,  there  is  a sort  of  standard  in  the  matter  of  light, 
and  that  if  a particular  house  is  by  its  ancient  lights  ex- 
tremely well  lighted,  those  lights  may  with  impunity  be 
substantially  interfered  with  so  long  as  the  house  in  its 
darkened  condition  does  not  fall  below  the  standard.  In 
our  opinion  that  is  an  erroneous  view  of  the  law.  We  do 
not  propose  to  go  through  all  the  numerous  cases  which 
were  cited  before  us  and  before  Mr  Justice  Wright.  It  is 
not  necessary  to  do  so  for  the  purposes  of  this  case.  No 
doubt,  before  Kelk  v.  Pearson  (L.  R. , 6 Ch.,  809)  was  decided, 
and  still  more  so  before  the  judgment  of  Lord  Cranworth 
in  Yates  v.  Jack  (L.  R.,  1 Ch.,  295),  some  inaccurate  views 
as  to  the  nature  of  the  right  to  light  acquired  under  the 
statute  were  entertained  and  expressed  by  various  Judges; 
and  in  some  of  the  earlier  cases,  and,  indeed,  even  in  some 
later  ones,  language  has  been  employed  in  some  judgments 
which  would  appear  to  support  the  view  of  the  law  taken 
by  Mr  Justice  Wright.  But  we  think  that  in  recent  times 
the  law  has  become  settled,  and  we  propose  to  state  shortly, 
so  far  as  is  material  for  the  immediate  point  arising  in  this 
case,  what  we  understand  the  law  to  be.  The  statute  in 
its  terms  might  appear  to  sanction  the  view  that  the  right 
to  light  once  acquired  was  absolute  as  to  every  part  of  it, 
so  that  any  interference,  however  slight,  would  be  wrongful. 
But  it  was  soon  established  that  the  statute  had  not  altered 
the  character  of  the  right,  though  it  had  altered  the  method 
by  which  it  could  be  acquired ; and  it  was  held  that  the 
right  would  not  be  interfered  with  if  there  were  no  sub- 
stantial diminution  of  the  light  such  as  to  cause  substantial 
damage  to  the  tenant  or  owner.  And,  in  considering  what 
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would  be  a substantial  diminution  and  substantial  damage, 
it  is  held  that  the  proper  point  of  view  is  to  pay  regard  not 
to  what  some  person  having  fantastic  or  peculiar  views  might 
choose  to  regard  as  a substantial  diminution  or  as  sub- 
stantial damage,  hut  to  the  views  of  persons  of  ordinary 
sense  and  judgment.  And,  in  particular,  in  considering 
whether  a house  has  been  substantially  injured,  it  is  proper 
to  have  regard  to  the  ordinary  uses  by  way  of  habitation 
or  business  to  which  the  house  has  been  put  or  might 
reasonably  be  supposed  to  be  capable  of  being  put.  We 
do  not  say  that  in  the  recent  cases  the  law  has  been  ex- 
pressed exactly  in  the  language  we  have  used,  but  we  mean 
that,  though  various  expressions  have  been  used  by  different 
J udges,  yet  in  substance,  and  as  the  result  of  what  are  now 
regarded  as  binding  authorities,  the  above  is  a fair  state- 
ment of  the  law  as  it  is  to  be  gathered  from  those  judgments 
which  are  now  to  be  regarded  as  sound.  And  at  the  present 
day,  if  ancient  lights  are  interfered  with  substantially,  and 
real  damage  thereby  ensues  to  tenant  or  owner,  then  that 
tenant  or  oioner  is  entitled  to  relief.  With  regard  to  the 
exact  point  arising  in  this  case,  we  think  that,  since  the 
case  of  Kelk  v.  Pearson,*  it  is  impossible  to  hold  properly 
that  the  statutory  right  is  not  interfered  with  merely  be- 
cause after  the  interference  the  house  may  still  come  up  to 
some  supposed  standard  as  to  what  a house  ordinarily 
requires  by  way  of  light  for  purposes  of  inhabitancy  or 
business.  Some  houses,  owing  to  their  having  numerous  or 
particularly  advantageous  ancient  lights,  are  extremely 
valuable  for  purposes  of  habitation  or  of  business.  In 
these  cases  an  owner  of  the  servient  tenement  cannot  justify 
a substantial  interference  with  these  lights,  or  (it  may  be) 
a complete  stoppage  of  some  of  them  causing  great  damage 
to  the  house,  on  the  ground  that  other  houses  in  the  neigh- 
bout  hood,  or  even  the  majority  of  those  houses,  or  some 
imaginary  standard  house,  are  or  is  not  better  lighted  than 

* 0 Ch.,  800. 
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the  injured  house  after  the  injury.  Nor  is  the  fact  that, 
owing  to  the  house  being  very  well  lighted,  certain  special 
businesses  requiring  much  light  are  being  or  can  be  carried 
on,  to  be  wholly  disregarded  in  considering  the  effect  of  an 
interference,  merely  because  after  the  interference  other 
businesses  not  requiring  much  light  can  be  carried  on.  Yet 
it  is  not  to  an  opposite  conclusion  that  Mr  Justice  Wright 
appears  to  have  come.  Immediately  after  stating,  with 
regard  to  the  room  on  the  ground  floor  affected  by  the  inter- 
ference with  its  lights,  “that  abundant  light  remains  for 
all  ordinary  purposes  of  inhabitancy  or  business,”  he  pro- 
ceeds to  point  out  what  he  means  by  that  by  observing  that 
“ the  room  in  its  present  state  is  better  lighted  than  the 
ground-floor  front  rooms  in  many  of  the  principal  streets  ” ; 
and  accordingly  he  gives  no  relief  to  either  tenant  or  re- 
versioners. And  it  is  especially  noticeable,  as  to  the 
reversioners,  that  he  considers  they  have  in  fact  suffered 
damage  to  the  extent  of  200Z.,  and  that  could  only  be  on 
the  ground  that  the  house  had  been  permanently  affected 
in  its  letting  value;  and  even  as  to  the  tenant  we  may 
observe  that  a very  well  lighted  house  is  not  being  unreason- 
ably used  because  a business  requiring  much  light  is  being 
carried  on  there.  The  precise  point  arising  in  this  case 
was  clearly  dealt  with  by  Lord  Justice  Mellisli  in  Ivelk  v. 
Pearson*  where  he  says,  “ I cannot  think  that  it  is  possible 
for  the  law  to  say  that  there  is  a certain  quantity  of  light 
which  a man  is  entitled  to,  and  which  is  sufficient  for  him, 
and  that  the  question  is,  whether  he  has  been  deprived  of 
that  quantity  of  light.  It  appears  to  me  that  it  is  utterly 
impossible  to  make  any  rule  or  adopt  any  measure  of  that 
kind.  It  is  essentially  a question  of  comparison,  whether 
by  reason  of  deprivation  of  light  the  house  is  substantially 
less  comfortable  than  it  was  before.”  This  statement  has 
been  since  approved  of  and  followed  in  many  cases,  and  we 
believe  it  accurately  states  the  existing  law  on  the  subject. 
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So  far  as  other  Judges  have  in  their  judgments  used  expres- 
sions which  appear  to,  or  do  in  fact,  conflict  with  what  Lord 
Justice  Mellish  has  said,  those  expressions  cannot,  in  our 
opinion,  be  justified.  And  in  particular  we  may  say  that 
the  opposing  views  expressed  by  Vice-Chancellor  Malins  in 
Lanfranchi  v.  Mackenzie,  (L.  R.,  4 Eq.,  421)  and  Dickinson 
v.  Ilarbottle  (28  Law  Times , N.S.,  186)  cannot  now  be  re- 
garded as  sound.  That  being  so,  we  think  that  in  the 
present  case  the  plaintiffs  are  entitled  to  relief.  The  case 
has  been  treated  before  us  by  both  parties  as  one  turning 
solely  on  the  findings  of  Mr  Justice  Wright.  He  has  found 
substantial  interference  with  light,  and  substantial  damage 
to  the  plaintiffs;  and,  that  being  so,  there  should  be  judg- 
ment for  them  for  the  damages  assessed.  The  defendant 
ought  to  pay  the  costs  of  the  action  and  of  this  appeal. 

Before  Lords  Justices  Vaughan  Williams,  Romer, 
and  Cozens-Hardy. 

Home  and  Colonial  Stores  Limited  v.  Colls* 

This  was  an  appeal  from  the  decision  of  Mr  Justice 
Joyce,  reported  in  The  Times  of  December  22,  1900,  and 
in  17  The  Times  Law  Reports,  180.  By  the  action  the 
plaintiffs  claimed  an  injunction  to  restrain  the  defendant, 
J . H.  Colls,  from  erecting  on  the  site  of  44  Worship  Street, 
E.C.,  any  building  or  erection  so  as  to  darken,  injure,  or 
obstruct  any  of  the  ancient  lights  of  the  plaintiffs  as  the 
same  were  enjoyed  previously  to  the  taking  down  of  44 
Worship  Street.  The  facts  were  stated  in  the  judgment 
of  Mr  J ustice  J oyce,  to  the  following  effect The  plaintiffs 
were  entitled  for  the  residue  of  a term,  having  about 
seventeen  years  unexpired,  to  a considerable  block  of 
buildings  situated  on  the  east  side  of  Paul  Street,  at  the 
corner  between  that  street  and  Worship  Street,  which  runs 

* 18  T.  L.  R.,  212. 
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westwards  from  Paul  Street,  so  that  the  plaintiffs’  building 
had  a west  front  to  Paul  Street  and  a south  front  of  about 
150  feet  in  length  to  Worship  Street.  Worship  Street  is  a 
tolerably  broad  thoroughfare,  being  41  feet  or  thereabouts 
across.  Opposite  a portion  of  the  south  front  of  the 
plaintiffs’  premises  in  Worship  Street  was  the  site  of  some 
buildings  recently  removed,  which  was  about  36  feet  in 
width  and  numbered  44  in  the  street.  The  buildings 
which  formerly  stood  on  this  site  were  19  feet  6 inches  in 
height,  and  the  defendant  had  entered  into  a building 
agreement  to  erect  on  this  site  a building  which,  if  and 
when  completed,  would  be  42  feet  in  height.  On  the  west 
of  the  defendant’s  premises,  and  at  the  corner  between 
the  south  side  of  Worship  Street  and  the  east  side  of 
Wilson  Street,  there  was  a publicdiouse,  33  feet  in  height, 
and  none  of  the  buildings  in  Worship  Street  on  the  east  of 
the  defendant’s  premises  exceeded  that  height.  His  Lord- 
ship  thought  it  tolerably  clear,  and  he  found  as  a fact,  that 
the  defendant’s  building,  if  erected  to  the  height  of  42  feet 
as  proposed,  would  not  materially  interfere  with  the  access 
of  light  to  any  window  on  the  first  floor  of  the  plaintiffs’ 
premises,  or  with  any  light  to  which  the  plaintiffs  were 
entitled  in  respect  of  their  basement.  The  real  and  only 
question,  in  his  Lordship’s  opinion,  was  with  respect  to 
apprehend  injury  to  the  third  and  fourth  floor  windows 
counting  from  Paul  Street — on  the  ground  floor  of  the 
plaintiffs’  building.  Those  windows  were  of  large  size,  but, 
although  the  top  light  was  said  to  be  the  most  valuable  and 
important,  the  uppermost  part  of  each  of  the  windows  was 
filled  with  coloured  glass  to  a depth  of  20  inches  from  the 
top,  and  there  were  wire  blinds  fixed  at  the  bottom  of  each 
window.  The  portion  of  the  ground  floor  of  the  plaintiffs 
buildings  which  was  opposite  the  defendant’s  premises  was 
used  as  an  office.  It  consisted  of  a large  room,  11  feet 
10  inches  high  and  of  unusual  depth,  the  back  wall  being 
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upwards  of  50  feet  from  the  Worship  Street  front,  and  it  had 
no  window  nor  source  of  natural  light  at  the  back.  This 
room  contained  several  desks  used  by  about  ninety  clerks 
in  the  employment  of  the  plaintiffs  for  the  purposes  of  their 
business.  His  Lordship  held,  upon  the  evidence,  that  the 
plaintiffs’  premises  would  still,  after  the  erection  of  the 
defendant’s  building,  be  well  and  sufficiently  lighted  for  all 
ordinary  purposes  of  occupancy  as  a place  of  business,  and 
that  the  action  therefore  failed.  He  also  came  to  the 
conclusion,  though  after  “ considerable  hesitation,”  that 
Mr  Justice  Wright’s  decision  in  Warren  v.  Brown  (1900, 
2 Q.  B.,  722),  if  not  reversed  by  the  Court  of  Appeal,  ought 
to  govern  the  present  case.  The  decision  in  Warren  v. 
Brown  has  since  been  reversed  by  the  Court  of  Appeal,  as 
reported  in  The  Times  of  the  14th  ult.,  and  18  The  Times 
Law  Reports,  55.  Immediately  after  his  Lordship’s  judg- 
ment the  plaintiffs  gave  notice  of  appeal,  whereupon  the 
defendant  proceeded  with  the  completion  of  his  building. 
The  appeal  was  heard  on  2nd  and  3rd  December. 

Mr  Hughes,  K.C.,  and  Mr  W.  E.  Vernon,  for  the 
appellants,  the  plaintiffs,  relied  on  the  recent  judgment 
of  the  Court  of  Appeal,  in  Warren  v.  Brown. 

Mr  Bray,  K.C.,  Mr  O.  Leigh  Clare,  and  Mr  A.  B. 
Nutter,  for  the  defendant,  contended  that  the  defendant’s 
building  caused  no  such  substantial  diminution  of  light 
to  the  plaintiffs’  windows  as  entitled  them  to  relief.  They 
also  relied  upon  the  forty-five  degrees  rule  as  leaving 
sufficient  light  to  the  plaintiffs’  premises,  a rule  which, 
though  a “rule  of  thumb,”  was  found  by  architects  and 
surveyors  to  be  “a  good  working  rule.” 

At  the  conclusion  of  the  arguments  their  Lordships 
reserved  judgment,  which  was  delivered  this  morning. 

Their  Lordships  allowed  the  appeal. 

Lord  Justice  Cozens-Hardy  read  the  principal  judg- 
ment of  the  Court,  which  was  as  follows: — This  appeal 
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raises  a question  as  to  the  nature  and  amount  of  evidence 
required  to  entitle  a plaintiff  to  relief  by  way  of  injunction 
for  the  protection  of  ancient  lights.  The  action  was  tried 
by  Mr  Justice  Joyce  in  December  1900.  This  is  important, 
because  at  that  date  it  had  been  laid  down  by  Mr  Justice 
Wright,  in  Warren  v.  Brown  (1900,  2 Q.  B.,  722),  that  the 
owner  or  occupier  of  a house  has  no  legal  right  of  action 
so  long  as  he  has  left  to  him  as  much  light  as  is  ordinarily 
required  for  habitation  or  business,  even  though  he  has 
been  deprived  of  a substantial  amount  of  light  and  has 
thereby  suffered  substantial  damage..  This  view  of  the  law 
was  accepted  by  the  defendant’s  counsel  in  the  cross-ex- 
amination of  the  plaintiffs’  witnesses  and  in  the  examination 
of  the  defendant’s  witnesses,  and,  as  we  read  the  judgment, 
was  adopted  by  Mr  Justice  Joyce.  Mr  Justice  Wright’s 
decision  has  recently  been  reversed  by  this  Court,  and  the 
true  rule  of  law  with  reference  to  the  interference  with 
ancient  lights  has  been  authoritatively  laid  down  thus: — “If 
ancient  lights  are  interfered  with  substantially,  and  real 
damage  thereby  ensues  to  tenant  or  owner,  then  that 
tenant  or  owner  is  entitled  to  relief.”  In  this  sentence 
“ substantial  ” does  not  indicate  any  particular  percentage. 
In  Back  v.  Stacy  (2  C.  & P.,  465)  an  issue  was  directed 
by  the  Lord  Chancellor  whether  the  ancient  lights  of  the 
plaintiff  in  his  dwelling-house  had  been  illegally  obstructed 
by  the  defendant’s  building.  Evidence  having  been  given 
that  the  quantity  of  light  previously  enjoyed  had  been 
diminished,  it  was  contended  that  the  plaintiff  was  entitled 
to  a verdict;  but  Chief  Justice  Best  directed  the  jury,  in 
language  which  has  been  often  cited  with  approval,  thus  : 
“It  was  not  sufficient  to  constitute  an  illegal  obstruction  that 
the  plaintiff  had,  in  fact,  less  light  than  before,  nor  that 
his  warehouse,  the  part  of  his  house  principally  affected, 
could  not  be  used  for  all  the  purposes  to  which  it  might 
otherwise  have  been  applied.  In  order  to  give  a right  of 
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action  and  sustain  the  issue,  there  must  be  a substantial 
privation  of  light,  sufficient  to  render  the  occupation  of 
the  house  uncomfortable  and  to  prevent  the  plaintiff  from 
carrying  on  his  accustomed  business  (that  of  a grocer)  on 
the  premises  as  beneficially  as  he  had  formerly  done.  And 
in  Parker  v.  Smith  (5  C.  & P.,  438)  Chief  Justice  Tindal 
directed  the  jury  as  follows  : — “ It  is  not  every  possible, 
every  speculative  exclusion  of  light  which  is  the  ground  of 
an  action,  but  that  which  the  law  recognises  is  such  a 
diminution  of  light  as  really  makes  the  premises  to  a 
sensible  degree  less  fit  for  the  purposes  of  business.”  With- 
out substantial  interference  there  is  no  right  of  action,  and 
in  addition,  in  order  to  obtain  an  injunction,  the  plaintiff 
must  establish  substantial  injury  suffered  or  threatened. 
There  is  no  standard  or  fixed  amount  of  light  to  which 
alone  a plaintiff  is  entitled.  He  must  not  be  fanciful  or 
fastidious.  He  must  recognise  the  necessity  of  give  and 
take  in  matters  of  tins  nature.  But  there  may  be  real 
damage  to  the  owner  or  occupier  of  a building  used  for 
particular  purposes,  or  reasonably  adapted  for  particular 
purposes,  although  there  would  be  no  real  damage  if  the 
building  were  not  used  or  reasonably  adapted  for  such 
purposes.  The  application  of  these  principles  is  far  more 
easy  when  the  building  which  is  complained  of  has  been 
erected  and  damages  only  are  claimed ; but  they  have  to  be 
applied  when  the  plaintiff  comes  for  an  injunction  before 
the  building  has  been  erected.  It  is  the  duty  of  the  Court 
to  arrive  at  the  best  conclusion  it  can  upon  the  effect  which 
the  proposed  building  if  erected  would  produce,  and  if  the 
Court  is  satisfied  that  in  that  event  the  plaintiff  would 
have  a good  cause  of  action,  the  plaintiff  is  entitled,  as  a 
matter  of  right,  to  an  injunction  to  prevent  the  defendant 
from  interfering  with  his  ancient  light ; or,  in  other  words, 
to  restrain  the  defendant  from  committing  a wrongful  act. 
The  difficulty  of  applying  the  rule  in  a quia  timet  action 
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may  well  induce  the  Court  to  scan  the  plaintiffs’  evidence 
with  severity,  especially  where  an  angle  of  forty-five  degrees 
is  left.  It  is  settled  that  there  is  no  rule  of  law  that  a 
man  may  always  build  up  to  an  angle  of  forty-five  degrees, 
but,  in  judging  of  the  probable  effect  of  a proposed  building 
the  Court  may  not  unreasonably  regard  the  fact  that  an 
angle  of  forty-five  degrees  will  be  left  as  prima  facie 
evidence  that  there  will  be  no  substantial  interference,  and 
may  require  this  presumption  to  be  clearly  rebutted  by 
satisfactory  evidence.  This  seems  to  be  the  result  of  the 
authorities.  It  remains  to  apply  these  general  principles 
to  the  present  case.  We  propose  to  accept  all  the  findings 
of  fact  by  Mr  Justice  J oyce,  where  they  are  clear,  without 
demur,  and  only  to  refer  to  the  evidence  where  there  is  no 
finding,  or  where,  as  it  seems  to  us,  there  are  inconsistent 
findings.  His  Lordship  then  proceeded  to  state  the  facts 
as  found  by  Mr  Justice  Joyce  in  his  judgment,  and,  after 
reading  to  the  following  passage  from  that  judgment — 
“ Various  expert  witnesses  were  examined,  and  as  the 
result  of  their  evidence  I am  of  opinion  that  the  proposed 
new  building  would  not  affect  the  selling  or  letting  value 
of.  the  plaintiffs’  premises  ” — continued  : — If  that  means 
that  an  ordinary  purchaser  or  lessee  would  be  content  to 
get  a building  having  the  usual  amount  of  light  enjoyed  by 
similar  houses  in  this  part  of  London,  we  see  no  reason  to 
doubt  it ; but  it  is  not  a relevant  statement.  The  plaintiffs 
are  neither  vendors  nor  lessees.  They  are  occupiers ; and 
their  only  desire  is  to  use  this  room  (the  large  room  on  the 
ground  floor  occupied  by  about  ninety  clerks)  for  the  same 
purposes  as  heretofore  and  with  the  same  advantages.  And 
it  seems  to  us  impossible  to  hold  that  they  will  not  suffer 
“ real  damage  ” if  they  have  to  consume  and  pay  for  more 
electric  light  than  hitherto.  Mr  Justice  Joyce,  at  the  end 
of  his  judgment,  refers  to  Mr  Justice  Wright’s  decision  in 
Warren  v.  Brown*  and  says  : — “After  considerable  hesita- 
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tion  I have  come  to  the  conclusion  that  this  decision,  if  it 
remains  unreversed  by  the  Court  of  Appeal,  ought  to  govern 
the  present  case ; and  I think,  sitting  as  a J udge  of  first 
instance,  I must  follow  it.  Assuming,  therefore,  that  I am 
right  in  this,  I am  of  opinion  that  the  action  fails  and  must 
be  dismissed.”  As  we  read  the  judgment,  it  is  a finding  in 
favour  of  the  plaintiffs  that  real  damage  would  result, 
though  light  enough  would  be  left  for  ordinary  purposes  of 
occupancy  as  a place  of  business,  and  there  is  no  finding 
that  the  interference  is  not  substantial.  Now  there  was, 
immediately  opposite  the  windows  in  question,  what  I may 
call  “a  gap,”  in  width  36  feet,  and  in  height  13  feet 
6 inches.  The  direct  light  which  passed  through  this  gap 
penetrated  to  a considerable  depth  into  the  plaintiffs’  room. 
The  interference  with  this  light  is  “ substantial  ” within  the 
meaning  in  which  the  word  is  used.  There  being  some 
obscurity  on  this  point,  it  seems  right  to  examine  the 
evidence.  His  Lordship  then  went  through  the  evidence, 
and  proceeded If  we  consider  the  Judge’s  notes  of  the 
evidence,  as  we  have  done,  the  conclusion  at  which  we  have 
arrived  from  reading  his  judgment  is  confirmed.  In  our 
opinion,  on  the  balance  of  evidence,  substantial  interference 
and  “ real  damage  ” will  result ; and  the  proper  judgment 
would  have  been  to  grant  an  injunction  in  the  settled  form 
known  as  the  Yates  v.  Jack  * form.  But  immediately  after 
the  action  was  dismissed  with  costs  the  plaintiffs  gave 
notice  of  their  intention  to  appeal.  Notwithstanding  this, 
the  defendant  has  proceeded  with  and  completed  the 
erection  of  his  building.  Under  these  circumstances  there 
is  only  one  course  open  to  us.  We  must  reverse  Mr 
Justice  Joyce’s  judgment  and  give  the  plaintiffs  the  judg- 
ment to  which,  according  to  our  view,  they  were  entitled. 
And  we  must  grant  a mandatory  injunction  requiring  the 
defendant  to  pull  down  anything  erected  in  breach  of  the 
terms  of  our  injunction.  This  point  was  really  decided  by 
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the  Court  of  Appeal  in  Parker  v.  First  Avenue  Hotel  Com- 
pany (24  Ch.  I).,  287).  The  defendant  must  pay  the  costs 
here  and  below. 

Lord  Justice  Vaughan  Williams. — The  judgment 
which  has  just  been  read  is  the  judgment  of  the  Court; 
but  I wish  to  add  for  myself  that,  so  far  as  the  rule  of 
forty-five  degrees  is  concerned,  I doubt  very  much  whether 
that  rule,  as  the  law  is  now  settled,  can  be  regarded  even  as  a 
rough  measure  of  the  right  of  the  owner  or  occupier  of 
ancient  lights. 

We  now  come  to  consider  the  matter,  as  all  surveyors 
must  do,  with  reference  to  the  evidence  we  must  submit  to  the 
judges,  and  the  methods  of  calculation  which  now  obtain. 
First  of  all,  we  have  to  disabuse  our  reader’s  mind  that  the 
angle  of  forty-five  degrees,  although  by  many  considered  a 
good  test,  is  one  not  recognised  by  the  Courts  (see  preceding 
paragraph).  This  will  be  emphasised  by  perusing  the  follow- 
ing cases,  and  also  by  referring  to  the  judgments  as  set  forth 
in  Ecclesiastical  Commissioners  v.  Kino*  p.  27  et  seq. 

“ Lord  Selborne,  in  The  City  of  London  Brewery  Com- 
pany v.  Tennant ,t  after  stating  that,  with  regard  to  the 
forty-five  degrees,  there  was  no  positive  law  upon  that 
subject,  and  that  the  circumstance  that  forty-five  degrees 
were  left  unobstructed  was  merely  an  element  in  the 
question  of  fact  whether  the  access  of  light  was  unduly 
interfered  with,  held  that  there  was  * undoubtedly  ground 
for  saying  that  if  the  Legislature,  when  making  general 
regulations  as  to  building,  considered  that  when  new  build- 
ings are  erected,  the  light  sufficient  for  the  comfortable 
occupation  of  them  will,  as  a general  rule,  be  obtained  if 
the  buildings  to  be  erected  opposite  to  them  have  not  a 
greater  angular  elevation  than  forty-five  degrees,  the  fact 
that  forty-five  degrees  of  sky  are  left  unobstructed  may, 
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under  ordinary  circumstances,  be  considered  prima  facie 
evidence  that  there  is  not  likely  to  be  material  injury.’ 

« The  question  again  came  under  consideration  by  the 
Master  of  the  Rolls  in  llackett  v.  Baiss*  The  plaintiff  m 
that  case  was  the  owner  of  extensive  messuages  in  J ewry 
Street,  in  the  city  of  London,  the  owners  and  occupiers 
of  which  had  uninterrupted  enjoyment  of  light  for  above 
twenty  years.  The  defendants  were  erecting  a warehouse 
opposite  to  the  plaintiff’s  premises,  on  the  site  of  some  old 
buildings,  part  of  which  only  subtended  an  angle  of  thirty- 
eight  degrees,  and  other  part  an  angle  of  seventy-two 
degrees,  above  the  horizon  at  the  centre  point  of  the 
ground  windows  of  the  plaintiff’s  houses.  The  defendants 
desired  to  build  their  warehouse  52  feet  high,  and  had  it 
carried  up  to  the  height  of  46  feet,  which  subtended  an 
angle  of  more  than  forty-five  degrees  at  the  foot  of  the 
plaintiff’s  ancient  lights,  by  about  1 foot  or  l-£  feet.  His 
Lordship  said,  ‘ The  real  question  I have  to  decide  is  this  : 
In  a street  a good  deal  narrower  than  ordinary  streets,  not 
being  more  than  38  feet  6 inches  at  any  point  across,  and 
other  parts  only  34  feet,  is  a building  owner  entitled  to 
erect  a building  to  a height  which  will  obstruct  the  access 
of  light  below  the  forty-five  degrees  angle  1 I can  say  that, 
as  a general  rule,  he  is  not.  In  cases  of  this  kind,  positive 
evidence  being  unobtainable  because  the  building  is  not 
erected,  you  must  go  upon  theory,  and  that  theory,  of 
course,  must  be  the  opinion  of  skilled  persons — persons 
who  have  paid  attention  to  the  effect  of  buildings  on  light. 
But  on  this  point  the  Court  is  not  left  to  guess  or  to 
arrive  at  an  arbitrary  conclusion  upon  the  evidence  of 
witnesses,  because,  in  the  first  place,  the  point  has  been 
considered  by  the  Legislature;  and  after  considering  the 
result  of  professional  opinions,  the  Legislature  has  adopted 
the  angle  of  forty-five  degrees  as  the  proper  angle,  below 
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which  the  incidence  of  light  ought  not  to  be  permitted  to 
fall,  in  the  case  of  buildings  on  the  opposite  side  of  an 
ordinary  street ; and  that  view  has  been  sanctioned  by  the 
Court,  whose  decisions  are  binding  upon  me  if  I differed 
from  them,  which  I do  not.’  And  after  referring  to  The 
City  of  London  Brewery  Company  v.  Tennant ,*  his  Lordship 
proceeded : ‘ So  that  on  being  satisfied  that  forty-five 
degrees  are  unobstructed,  I ought,  prima  facie,  to  come  to 
that  conclusion,  unless  there  is  something  special  in  the 
case.  Now,  what  is  special  in  the  case  is  in  favour  of  the 
plaintiff.  In  the  first  place,  as  I have  said,  the  street  is 
rather  narrower  than  it  ought  to  be.  The  legislative  rule 
applies  to  a street  of  the  ordinary  width.  In  the  next 
place,  there  is  some  positive  evidence  that  the  present 
height  of  46  feet,  a little  over  forty-five  degrees,  has  inter- 
fered with  the  access  of  light  not  to  an  inconsiderable 
extent,  and  has  actually  caused  personal  inconvenience  to 
one  of  the  occupiers  of  the  houses.  I do  not  say  that  that 
alone  would  be  conclusive. 

“ ‘ I cordially  assent,  if  any  assent  were  necessary,  which 
it  is  not,  to  the  remarks  made  by  Lord  Cranworth  in  the 
case  of  Yates  v.  Jack,  f I think  it  is  no  answer  to  say, 
because  for  sampling  in  some  business  it  is  better  that  the 
direct  rays  of  the  sun  should  not  enter  into  the  room,  that 
therefore  you  may  deprive  a man  of  the  blessing  and  com- 
fort of  the  entry  of  the  direct  rays  of  the  sun.  If  he  does 
not  like  the  sun  entering  when  he  is  going  to  sample,  he 
can  pull  down  his  blind,  or  otherwise  regulate  the  access 
of  light.  There  are  other  times  of  the  day  when  his  room 
would  be  more  cheerful,  more  comfortable,  and  more  enjoy- 
able with  the  sunshine,  especially  in  a city  like  London, 
where  we  do  not  see  quite  so  much  as  we  should  like  of 
the  direct  rays  of  the  sun.  That  is  no  answer  at  all.  It  is 
not  conclusive  upon  the  point,  and,  so  far  as  it  goes,  is 
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in  favour  of  the  plaintiff.  That  being  so,  I shall  grant  an 
injunction. 

<<  ‘ It  is  a very  serious  matter  to  decide  what  the  terms 
of  it  ought  to  be.  I have  sent  for  the  order  in  Yates  v. 
Jack,*  which  I have  read.  It  is  not  necessary  that  the 
whole  subject-matter  in  dispute  should  be  fought  out  in 
a most  inconvenient  or  disagreeable  form,  upon  a formal 
motion  to  commit  the  defendants  for  breach  of  the  injunc- 
tion. Nothing,  in  my  opinion,  can  be  more  undesirable ; 
but,  at  the  same  time,  it  is  impossible  for  the  Court  to  say 
beforehand  what  kind  of  building  would  obstruct  the  light. 
The  defendants  may  wish  to  alter  their  plans,  and  if  they 
do  so  wish,  the  Court,  a priori,  cannot  say  whether  the 
plans  when  altered  will  or  will  not  be  objectionable  to 
the  plaintiff ; therefore  in  that  case  the  Court  has  no 
alternative.  It  has,  therefore,  been  my  habit  to  ask  the 
defendant  what  form  of  injunction  he  prefers ; and  I be- 
lieve in  every  case  the  answer  has  been  the  same  as  Mr 
Chitty  has  given  to-day,  namely,  that  he  prefers  an  order 
which  tells  him  exactly  what  he  is  not  to  do.  I will  grant 
an  injunction  to  restrain  the  defendants  from  erecting  the 
new  building  at  a greater  height  than  46  feet  from  the 
pavement  or  base  line.  This,  however,  is  not  to  prevent 
the  defendants  making  a sloping  roof  of  a greater  height, 
so  long  as  the  angle  of  incidence  of  light  over  the  roof  to 
the  centre  of  the  ground-floor  windows  of  the  plaintiff’s 
house  does  not  exceed  forty-five  degrees.’  ” 

How  little  the  angle  of  forty-five  degrees  can  be  relied 
on  we  further  illustrate,  following  the  rule  we  have  laid 
down  to  give  in  extenso  the  most  recent  decisions.  The 
case  is  the  celebrated  one  of  l1  heed  v.  Debenham.j  The 
bill  was  filed  on  the  21st  of  September  1875,  by  William 
Theed,  sculptor,  the  lessee,  for  the  unexpired  residue  of  a 
term  which  had  about  six  years  to  run,  of  several  rooms  or 
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studios  at  the  rear  of  No.  12  Henrietta  Street,  Cavendish 
Square,  Middlesex,  having  a back  entrance  in  a narrow 
street,  called  Mill  Hill  Place,  against  William  and  Frank 
Debenham,  partners,  carrying  on  business  as  mercers  at 
Nos.  27,  29,  and  31  Wigmore  Street,  the  back  of  whose 
premises  also  opened  into,  and  was  numbered  1 and  2 Mill 
Hill  Place ; and  a notice  of  motion,  dated  the  24th  of 
September,  having  been  served  on  the  defendants,  was,  by 
consent,  ordered  to  stand  till  the  1 2th  of  October,  on  which 
day  an  injunction  was  granted  on  the  usual  terms  of  the 
plaintiff  undertaking  in  damages. 

“ On  the  2nd  of  November  the  bill  was  amended ; and 
on  the  10th  of  December  was  re-amended,  and,  as  re- 
amended, was  by  William  Theed  and  William  Ford,  the 
ground  lessee  for  a term  of  which  some  thirty-five  years 
were  unexpired,  under  the  Duke  of  Portland. 

“The  bill  stated  that  the  defendants  intended  to  raise 
the  height  of  Nos.  1 and  2 to  a certain  height  above  their 
present  elevation ; that  if  the  defendants  were  allowed  to 
do  this,  there  would  be  a very  substantial  and  material 
diminution  of  light  to  the  said  premises  occupied  by  the 
plaintiff,  William  Theed ; that  in  the  course  of  the  pro- 
fession of  the  plaintiff  William  Theed  as  a sculptor,  he 
required  not  only  a direct  light,  but  what  is  technically 
termed  an  under  or  low  light,  and  which  he  had  hitherto 
enjoyed ; and  the  bill  prayed  that  the  defendants  might  be 
restrained  from  ‘ erecting  or  constructing,  or  allowing  to  be 
erected  or  constructed,  any  building  at,  upon,  or  instead  of 
the  said  premises,  Nos.  1 and  2 Mill  Hill  Place,  and  from 
altering  the  same  premises,  so  as  to  darken,  hinder,  or 
obstruct  the  free  access  of  light  and  air  to  the  plaintiff’s 
said  premises  on  the  opposite  side  of  Mill  Hill  Place  afore- 
said, as  such  access  was  enjoyed  by  means  of  ancient  lights 
previously  to  the  20th  day  of  September  1875.’ 

“ The  defendants  by  their  answer  admitted  that  they 
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were  about  to  carry  their  buildings  to  the  height  stated  in 
the  bill,  and  they  disputed  the  statements  that  there  would 
be  any  substantial  or  material  diminution  of  light  to  the 
plaintiff’s  premises,  and  that  the  plaintiff  William  Theed 
would  be  thereby  prevented  from  carrying  on  his  profession 
as  a sculptor,  or  otherwise  suffer  any  loss  or  injury. 

“ The  issues  of  fact  were  supported  on  either  side  by  a 
considerable  body  of  evidence,  and  many  of  the  witnesses 
were  cross-examined  in  Court,  with  the  results  appearing 
in  the  judgment. 

“ A point  of  law  was  raised  which  turned  upon  the 
distance  from  each  other  and  height  of  the  respective 
buildings.  It  was  admitted  that  the  width  of  Mill  Hill 
Place,  from  wall  to  wall,  was  31  ft.  ; the  height  of  the  de- 
fendants’ old  building,  No.  1,  was  29  ft.  3 in.,  and  of  No.  2, 
31  ft.,  from  the  foot  pavement  to  the  parapet.  The  defend- 
ants intended  to  raise  their  new  buildings  so  that  their  new 
parapet  would  be  38  ft.  from  the  pavement,  and  their  new 
ridge  of  roof  about  7 ft.  above  the  new  parapet. 

“The  centre  of  Mr  Theed’s  studio  window  was  about 
13  feet  above  the  pavement. 

“The  plaintiff’s  lights  were  all  ancient,  but  their 
windows  had  been  enlarged  within  twenty  years  from  the 
filing  of  the  bill. 

“Sir  H.  Jackson,  Q.C.,  and  Byrne,  for  the  plaintiffs. 
For  the  operations  of  sculpture  a clear,  uninterrupted,  hori- 
zontal light  is  necessary ; a vertical  light  is  not  sufficient. 
A north  light  is  also  preferable  to  any  other. 

“The  eaves  of  the  present  building  of  the  defendants 
are  just  as  high  as  the  width  of  the  street,  that  is  to  say, 
Mr  Theed  has  an  angle  of  forty-five  degrees. 

“An  ancient  light  is  to  be  protected,  subject  to  this, 
that  the  Court  will  not  interfere  where  the  injury  is  trivial ; 
it  will  interfere  only  where  there  is  substantial  injury. 
The  law  is  established  by  the  following  authorities  : Dent 
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v.  Auction  Mart  Company  ;*  Tapliny  v.  Jones; f Heath  v. 
Bucknall  Aynesley  v.  Glover.§ 

“Kay,  Q.C.,  Lumley  Smith,  and  Borthwick  for  the 
defendants.  Only  a small  portion  of  Mr  Theed’s  light  is 
ancient.  Mr  Theed  can  claim  no  more  as  a sculptor  than 
an  ordinary  person  can  claim  : Yates  v.  Jack.  ||  He  cannot 
enlarge  his  right  by  using  his  premises,  which  were  formerly 
a stable  and  coach-house,  as  a studio : Kelk  v.  Pearson. 11 
“ The  right  is  to  such  an  amount  of  light  as  is  wanted 
for  the  comfortable  use  and  enjoyment  of  the  property : 
City  of  London  Brewery  Company  v.  Tennant} 

“ A covenant  for  quiet  enjoyment  accompanying  a grant 
of  lights  conveys  no  greater  or  other  right  in  equity  than 
the  covenantee  would  have  at  law  : Leech  v.  Schweder .2 

“ The  doctrine  of  Clarke  v.  Clarke ,3  supposed  to  have 
been  exploded,  has  to  a great  extent  been  supported  since : 
Kelk  v.  Pearson .If 

“ The  rule  as  to  forty-five  degrees  was  adopted  by  the 
Master  of  the  Rolls  in  Hackett  v.  BaissA  We  claim  a right 
to  build  to  forty-five  degrees,  measured,  not  from  the  street 
as  a base  line,  but  from  a horizontal  line  drawn  through 
the  centre  of  Mr  Theed’s  studio  window,  which,  as  to  part 
only,  was  one  of  the  ancient  lights. 

“ [In  answer  to  an  inquiry  by  the  Court,  it  was  stated 
that  the  statutory  rule  as  to  the  angle  of  forty-five  degrees 
is  to  be  found  in  sect.  85  of  the  Metropolis  Local  Manage- 
ment Acts  Amendment  Act  (25  & 26  Yict.  c.  109),  passed  on 
the  7th  August  1862,  and  in  a bye-law  issued  under  Parlia- 
mentary authoi’ity  by  the  Metropolitan  Board  of  Works.] 

“ Vice-Chancellor  Bacon,  after  stating  the  nature  of  the 
complaint  made  by  the  bill,  and  the  defendants’  assertion 
of  their  right  to  do  what  they  were  doing,  continued : — 

* 2 Eq.,  238.  f 11  H.  L.  C.,  290  (1865) ; 34  L.  T.  C.,  p.  342  (1865). 
t L.  R.,  8 Eq.,  1 ; 20  L.  T.,  549 ; 17  W.  R.,  755.  § 10  Chan.,  283. 

||1  Oh.,  295.  IT  6 Ch.,  809  (1871).  1 9 Ch.,  212  (1874). 

2 9 Ch.,  App.  463.  3 1 Ch.,  20.  4 20  Eq.,  294. 
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“ It  is  not  to  be  disputed  that  the  plaintiff,  Mr  Theed, 
for  more  than  twenty  years,  has  been  in  the  enjoyment  of 
that  light  which  existed  up  to  the  time  when  the  defendants 
pulled  down  the  two  houses  in  Mill  Hill  Place  and  altered 
the  third,  which  is  at  the  corner  of  Welbeck  Street. 

“ The  plaintiff  had  acquired,  therefore,  a legal  right  to 
the  enjoyment  of  that  which  for  so  many  years  he  had 
possessed.  That  I conceive  to  be  his  property — property 
which  no  man  has  a right  to  take  from  him — that  is  to 
say,  a property  which  this  Court  has  frequently  been  called 
upon  to  protect,  and  has  always  protected,  excluding  only 
from  such  cases  merely  frivolous  complaints  on  the  part  of 
the  owner  of  such  property — merely  captious  or  unreason- 
able complaints — because  in  point  of  fact  some  interference 
has  been  practised,  which,  however,  did  not  materially  injure 
him,  and  of  which  he  could  not  reasonably  complain  in  a 
court  of  justice,  however  displeased  he  might  have  been  at 
it.  [His  Lordship  then  reviewed  the  evidence  with  the 
following  result : — ] 

“ I take  it,  therefore,  that  it  has  been  proved  that  there 
will  be,  if  the  defendants’  buildings  are  carried  up  to  the 
height  they  propose,  a serious  diminution  of  the  light  re- 
quired by  the  plaintiff  for  the  purposes  he  has  mentioned, 
and  which  he  has  hitherto  enjoyed ; [and  after  further 
observations  on  the  test  adopted,  of  raising  a screen  to  the 
height  of  the  proposed  new  building,  and  letting  it  suddenly 
fall,  whereby,  in  the  judgment  of  the  Court,  a very  satis- 
factory illustration  of  the  effect  of  the  proposed  change  had 
been  afforded,  his  lordship  continued  : — ] 

“ Then,  as  to  the  contention  which  has  been  raised,  which 
amounts  to  this,  that  in  this  country  one  man  can  say  to 
another,  ‘ You  have  got  more  light  than  I think  is  good  for 
you,  therefore  I will  take  some  of  it  away,’  I apprehend 
that  no  case  which  has  been  referred  to  countenances  any 
such  suggestion.  1 lie  evidence  of  one  of  the  witnesses,  Mr 
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Eales,  is  clear,  distinct,  and  positive  upon  the  subject.  Mr 
Eales  has  a notion  that,  if  the  light  is  not  interfered  with 
to  the  extent  of  more  than  an  angle  of  forty-five  degrees, 
the  right  to  obscure  one’s  neighbour’s  light  to  that  extent 
is  a right  which  anybody  may  assert  against  the  owner  of 
any  light  which  is  already  obscured  to  a lesser  extent.  He 
says  in  effect : ‘ I can  raise  this  building  to  this  height. 
My  building  obscured  you  to  the  extent  of  thirty  degrees 
only  before : I will  now  obscure  you  to  the  extent  of  forty- 
five  degrees ; that  is  enough  light  for  you,  and  with  that 
you  must  be  content.’  I hope  I have  not  overstated  it.  I 
have  endeavoured  to  use  Mr  Eales’  own  expression,  ‘ You 
must  submit  to  it ; it  is  enough ; you  had  more  than  was 
good  for  you  before.’  That  is  no  answer  to  the  plaintiff’s 
case.  No  case  referred  to  countenances  such  a proposition. 

“ The  regulation  as  to  the  angle  of  forty-five  degrees  is 
to  be  found,  I believe,  only  in  that  provision  of  the  Metro- 
polis Local  Management  Act,  in  which  the  width  of  a street 
is  spoken  of,  and  which  of  itself,  measuring  the  width  of  a 
street  and  the  height  of  the  house,  furnishes  an  angle  of 
forty-five  degrees.  That,  be  it  observed,  is  from  the  street, 
as  Mr  Kerr  said,  and  if  he  had  not  said  it,  the  Act  of 
Parliament  has  said  it;  for  the  statute  enacts  that  ‘in 
determining  the  height  of  such  building  the  measurement 
shall  be  taken  from  the  level  of  the  centre  of  the  street ; ’ 
and  that  must  be  so,  because  the  position  of  the  windows 
is  so  different  in  various  buildings,  that  if  you  were  to  search 
for  the  point  from  which  to  measure  your  angle  of  forty-five 
degrees,  it  would  be  as  various  as  the  buildings  to  which  it 
would  be  applied.  It  is  said  that  the  Master  of  the  Rolls, 
on  a recent  occasion,  in  Hackett  v.  Baiss ,*  applied  this  rule 
about  forty-five  degrees.  This,  however,  he  did  not  do ; 
on  the  contrary,  he  quoted  the  decision  in  The  City  of 
London  Bretvery  Company  v.  Tennant,  f in  which  Lord 


* 20  Ecp,  294. 
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Selborne  said  there  is  no  positive  rule  of  law  on  the  subject. 
The  regulation  may  be  an  illustration  or  guide,  rule  there 
is  none.  It  is  said  that  the  Master  of  the  Rolls  applied 
that  rule,  and  applied  it  by  measuring  through  the  middle 
of  the  window.  No  doubt  the  Master  of  the  Rolls  did  what 
was  suitable  in  the  case  before  him,  having  regard  to  the 
arguments  addressed  to  him,  but  that  he  laid  down  any 
rule  of  law  I am  by  no  means  convinced,  and  I should  be 
very  much  surprised  to  find  such  was  his  intention,  when  I 
find  him  at  the  same  time  referring  to  a decision  which 
lays  down  that  there  is  no  rule  on  the  subject.  He  was 
deciding  what  was  right  between  the  parties  before  him, 
but  a positive  legal  rule  he  never  in  any  respect  laid  down. 

“ This  is  really  the  whole  of  the  case.  The  case,  in  my 
opinion,  is  proved  on  behalf  of  the  plaintiff.  He  has  proved 
a statutory  right  to  the  enjoyment  of  his  light  undiminished. 
It  is  proved,  and,  indeed,  is  confessed  by  the  defendants, 
that  if  they  build  up  to  the  height  which  Mr  Eales 
mentions  in  his  deposition,  the  light  will  be  greatly 
diminished.  In  my  opinion,  they  have  no  more  right  to 
take  away  the  light  the  plaintiff  has  been  enjoying,  than 
they  have  a right  to  take  away  the  front  wall  of  his  house. 

“The  case,  in  my  opinion,  is  therefore  very  distinctly 
proved,  and  the  plaintiffs  are  entitled  to  the  injunction  they 
ask  for.” 

His  lordship  also  gave  the  plaintiffs  the  costs  of  the  suit. 

It  will  be  seen,  from  the  perusal  of  this  case,  that  the 
rule  as  to  forty-five  degrees  was  rejected  by  the  Court. 
The  ancient  lights  had  a north  aspect,  in  a narrow  street, 
and  Mr  Theed  stated  that  in  carrying  on  his  work  as  a 
sculptor  he  required  not  only  a direct  light,  but  an  tender 
or  low  light. 

Having  now  set  out  fully  the  various  methods  by  which 
you  cannot  estimate  the  damage,  nor  obtain  interlocutory, 
perpetual,  or  mandatory  injunctions,  we  have  to  consider 
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how  we  are  to  make  our  estimate,  and  for  this  purpose  we 
set  forth  the  matters  necessary  to  be  considered  in  the 
following  Table : — 

Table  VI. 

Matters  to  be  considered  in  estimating  Damage 
or  Injury  to  Ancient  Light  and  Air. 

1.  Quantity  of  Daylight  lost. 

This  should  be  estimated  at  different  periods  of  the  year, 
because  the  value  of  light  will  differ.  Eor  example,  take  an 
office  in  the  City.  The  loss  of  daylight  in  the  summer, 
when  probably  it  would  be  after  office  hours,  would  be  of 
little  consequence  ; but  the  loss  in  winter,  when  it  would 
occur  during  the  office  hours,  and  would  thus  necessitate 
the  inconvenience  and  cost  of  artifical  light,  would  of  course 
have  a different  value. 

2.  The  Particular  Use  for  which  Light  is  required,  having 

regard  to  the  fact  that,  for  certain  trade  purposes,  no 
amount  of  artificial  light  can  be  a substitute  for  daylight. 

3.  If  for  all  the  time  it  has  existed  it  has  been  used  for 

THE  PARTICULAR  PURPOSE  : IF  NOT,  FOR  WHAT  OTHER 

PURPOSE. 

4.  HOW  FAR  THE  ENJOYMENT  OF  THE  PREMISES  IS  AFFECTED. 

5.  How  far,  by  Alterations  of  Dominant  Owner’s  Premises, 

the  Diminution  of  Light  may  be  avoided. 

In  case  this  can  be  effected,  it  will  be  necessary  to  make 
a careful  estimate  of  the  cost  of  these  works,  and  the 
quantum  of  inconvenience  they  would  occasion  to  dominant 
owner.  This  may  be  set  out  in  the  defence,  and  may  in- 
fluence the  jury  in  assessing  the  damage  ; but  it  must  be 
remembered  in  law  the  dominant  owner  cannot  be  required 
to  alter  his  premises. 

6.  Whether  the  Quantity  of  Light  and  Air  is  so  far  dimi- 

nished AS  TO  RENDER  THE  ROOM  OR  PREMISES  UNHEALTHY 
for  Occupation. 

7.  How  FAR  THE  INJURY  TO  DOMINANT  OWNER’S  PREMISES  MAY 

be  reduced  by  the  use,  in  building  servient  owner’s 
obstruction,  of  white  glazed  bricks,  or  facing  it  with  white 
tiles  or  other  material. 

In  using  Table  VI.,  it  must  be  remembered  that  a 
material  diminution  of  light  is  necessary  to  sustain  a 
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successful  action.  We  may  mention  a recent  case  in  Fleet 
Street,  in  which  we  were  engaged  for  the  defendants,  in 
which  we  showed  in  our  affidavit  “that  no  appreciable 
damage  would  be  done  by  the  new  buildings.”  When  the 
case  came  on  for  trial,  the  plaintiffs  were  non-suited,  and 
mulcted  in  costs. 

The  law  appears  to  be  that  there  must  be  a substantial 
privation  of  light,  sufficient  to  render  the  occupation  of  the 
house  less  comfortable,  or  to  prevent  the  plaintiff  from 
carrying  on  his  accustomed  business  on  the  premises,  as  he 
had  formerly  done. 

To  the  experienced  practitioner  there  is  little  difficulty 
in  pronouncing  a confident  opinion,  after  a careful  inspec- 
tion of  the  premises  or  drawings,  as  to  what  amount  of 
diminution  of  light  will  be  considered  sufficient  by  the 
judges  to  justify  an  injunction,  and  what  amount  will 
justify  the  lesser  stringent  course  of  action  for  damages. 

It  may  be  well  to  set  out  here  the  legal  opinion  as  to 
the  different  amounts  of  money  injury  which  justify  the 
different  methods  of  precedure. 

Sir  George  Jessel,  whose  decisions  as  Master  of  the 
Rolls  command  such  universal  respect,  says,  that  “ whenever 
an  action  can  be  maintained  at  law,  and  really  substantial 
damages,  or  perhaps  I should  say  considerable  damages  (for 
some  people  may  say  that  207.  is  substantial  damages),  can  be 
recovered  at  law,  then  the  injunction  ought  to  follow  in 
equity;  generally,  not  universally,  because  I have  something 
to  add  upon  that  subject ; ” and,  further  on,  his  Lordship 
added,  “ If  I had  found  by  the  evidence  that  there  was  in 
this  case  a clear  instance  of  very  slight  damage  to  the 
plaintiff — that  is,  some  207.,  or  307.,  or  407.,  but  still  very 
slight — and  a very  large  material  substantial  damage  to  the 
defendant,  I should  be  disposed  to  hold  that  that  was  a 
case  in  which  this  Court  would  decline  to  interfere  by  in- 
junction, having  regard  to  the  new  power  conferred  upon 
me  by  Lord  Cairns’  Act  to  substitute  damages  for  it.”  And 
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in  the  more  recent  case  of  Kino  v.  Rudkin  * it  was  decided 
by  Mr  Justice  Fry  that  since  the  Judicature  Act,  as  before 
it,  a plaintiff  in  an  action  to  restrain  an  alleged  obstruction 
to  ancient  lights  cannot  obtain  an  injunction  unless  he 
proves  substantial  damages. . 

It  will  therefore  be  seen,  as  Mr  Locock  Webb  says,  that 
“it  is  impossible  to  lay  down  any  rule  as  to  what  would 
constitute  sufficient  damage  upon  which  to  ground  an 
application.  But  the  result  of  the  authorities  may  be,  we 
think,  shortly  stated  thus  : It  is  not  every  impediment  to 
the  access  of  light  and  air  which  will  warrant  the  interfer- 
ence of  the  Court  by  way  of  injunction,  or  even  entitle 
the  party  alleging  himself  to  be  injured,  to  damages.  In 
order  to  found  a title  to  relief  in  respect  of  such  an  im- 
pediment, some  material  or  substantial  injury  must  be 
established,  and  the  onus  of  proving  this  injury  rests  upon 
the  plaintiff. 

1.  Quantity  of  daylight  lost. — We  have  so  fully 
gone  into  this  question,  we  need  say  no  more  here  than  that 
we  would  advise  the  surveyor,  in  estimating  the  quantum  of 
daylight,  to  free  himself  from  “party  ties,”  and  look  at  the 
matter  as  a practical  man.  By  such  means  will  he  be  able 
to  give  his  client  what  in  the  end  must  prove  to  be  the 
best  and  soundest  advice. 

2.  Particular  use  for  which  light  is  required. — 

We  recall  a case  we  were  a short  time  since  engaged  in,  in 
which  the  value  of  a small  window  at  the  back  of  a large 
warehouse  acquired  exceptional  importance,  from  the  fact 
that  the  counter  which  stood  beneath  was  used  for  sorting 
different  coloured  beads.  This  window  was  considered  of 
little  importance  by  the  building  (servient)  owner,  as  he  was 
aware  that  it  was  about  8 feet  6 inches  from  the  floor  of 
the  room  in  which  it  stood.  It  was,  however,  contended 
by  the  dominant  owner  that  in  no  other  part  of  his 
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extensive  premises  could  this  delicate  process  be  carried  on 
with  the  same  convenience,  and  that  the  slightest  diminution 
of  light  was  of  the  first  importance,  because  immediately  it 
became  so  dark  as  to  necessitate  the  use  of  gas  the  workmen 
had  to  cease  work,  as  by  gaslight  different  colours  could  not 
be  distinguished.  Another  instance  is  the  celebrated  case 
Theed  v.  Debenhcim  (pp.  109-115),  where  the  sculptor  highly 
valued  the  low  or  under  light,  and  successfully  contended 
that  such  light  was  absolutely  essential  to  him. 

Next  we  would  mention  a case  in  which  we  were 
engaged  for  the  plaintiff,  where  we  obtained  5001.  damages, 
and  one  of  the  items  of  the  claim  was  that  the  dispensing 
could  not  be  carried  on  with  the  same  accuracy  and  rapidity 
as  before. 

3.  If  used  for  same  purpose  during  period  of 
acquirement. — It  is  wise  to  obtain  this  information, 
because  it  has  been  held  that  only  the  light  is  protected  for 
the  purpose  for  which  it  has  been  enjoyed,  or  is  reasonably 
adapted  to  be  enjoyed.  The  ground  of  this  has  been  that 
there  can  be  no  substantial  injury,  if  a man  can  enjoy  his 
premises  for  the  same  purposes  as  he  has  hitherto  enjoyed 
them.  However,  the  latest  rulings  appear  to  favour  the  domi- 
nant owner.  Vice-Chancellor  Bacon  said,  “ In  my  opinion, 
they  have  no  more  right  to  take  away  the  light-  which  the 
plaintiff  has  been  enjoying  than  they  have  to  take  away  the 
front  wall  of  his  house,  and  no  man  can  be  heard  to  say 
that  he  may  obscure  another’s  ancient  light  because  he  has 
more  light  than  he  requires.”  While,  therefore,  it  may  be 
contended  that  sufficient  light  is  left  for  the  purposes  for 
which  the  premises  have  been  used,  the  dominant  owner 
may  set  out,  and  seek  to  justify,  that  the  market  value  of  his 
premises  is  diminished,  because,  though  there  is  light  enough 
left  for  present  purposes,  for  others  to  which  the  premises 
could  be  well  adapted  there  would  not  be  sufficient. 

4.  How  far  enjoyment  of  premises  is  affected. — 

It  is  well  to  bear  in  mind  the  words  of  Lord  Justice  Homer 
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in  Warren  v.  Brown * (page  97)  that,  “ It  is  proper  to  have 
regard  to  the  ordinary  uses  by  way  of  habitation  or  business 
to  which  the  house  has  been  put,  or  might  reasonably  be 
supposed  to  be  capable  of  being  put.” 

5.  How  far  diminution  of  light  may  be  avoided.— 
While,  as  we  have  shown,  that  the  dominant  owner  cannot 
be  compelled  to  alter  his  premises,  it  may  still  be  a great 
advantage  to  be  able  to  show  how  it  can  be  done,  and  the 
cost ; for  in  some  cases  we  have  been  concerned  in,  on  the 
dominant  owner  having  it  shown  to  him  that  such  altera- 
tions could  be  effected,  and  upon  our  offering  on  behalf  of 
our  clients  to  do  the  necessary  works,  the  matter  has 
been  arranged.  It  seems  fair  to  say,  “We  are  sure 
you  do  not  wish  to  injure  your  neighbour  by  preventing 
him  making  the  most  he  can  of  his  land,  when  by 
certain  alterations,  which  will  not  cost  you  anything, 
your  premises  can  be  just  as  comfortably  enjoyed.”  Our 
experience  is  that  it  is  the  exception  to  find  people  de- 
termined to  litigate,  and  that  in  the  early  stages  a profes- 
sional man  can  often  arrange  differences  in  a satisfactory 
manner. 

In  the  table  other  reasons  appear  why  it  is  desirable. 

6.  Whether  premises  are  rendered  unhealthy  for 
occupation. — Where  it  can  be  shown  that  the  premises 
are  not  merely  injured  as  to  enjoyment,  but  are  rendered 
unhealthy,  of  course  a much  stronger  case  is  presented.  It 
is  not  often  that  such  can  be  shown ; still  there  have  been 
cases  where  the  “ ventilation  ” has  been  affected  by  premises 
being  built  in,  as  it  were,  so  that  no  rays  of  sun  can  reach 
the  building,  and  little  air.  A typical  case  of  this  kind 
was  in  Spital  Square,  where  the  dominant  owner,  a medical 
man,  claimed  heavy  damages  for  loss  of  the  sun’s  rays. 
This  case  is  alluded  to,  and  has  diagrams  to  illustrate  it,  in 
Chapter  YI.  of  this  work. 


* 2 Q.  B.,  722  (1900). 
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7.  How  far  injury  may  be  reduced  by  use  of 
materials  reflecting  light. — Much  stress  is  sometimes 
laid  on  the  method  of  building  with  white  glazed  bricks,  01 
facing  with  white  glazed  tiles,  or  the  advantage  of  reflectors 
of  various  kinds.  It  is  well,  therefore,  to  consider  these 
points,  and  to  form  an  opinion  of  their  value,  remembering 
that  the  fact  of  the  use  of  such  materials  would  indicate 
that  some  damage  to  light  is  intended. 
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CHAPTER  V. 

The  Trial. 

REFERENCE — “LEGAL  MIND” — BIASSED  VIEWS  TAKEN  BY  SOME 
ARCHITECTS — PREPARATION  OF  CASE  AT  LAST  MINUTE — CON- 
SULTATION WITH  BROTHER  PROFESSIONALS — THE  TEAM — NON- 
SKILLED  EVIDENCE — TABLE  VII.,  WHAT  DOMINANT  OWNER  MIGHT 
TRY  TO  PROVE — TABLE  VIII.,  POINTS  FOR  SERVIENT  OWNER  TO 
ENQUIRE  INTO. 

Unfortunately  even  in  this  age  of  compromise,  some 
clients  will  contest  their  rights  by  “trial  of  battle,”  the 
only  difference  being  the  “venue,”  which  is  now  in  the 
courts  of  law. 

At  times  it  is  unquestionably  necessary  to  have  recourse 
to  law ; but  we  think  it  is  always  wise  to  endeavour  to 
arrange  these  questions,  and  for  this  purpose,  no  doubt,  a 
meeting  between  the  surveyors  of  the  dominant  and  servient 
owners  is  the  usual  course  of  proceeding.  But  at  such 
meeting  it  may  be  found  either  the  dominant  owner  has 
such  an  exaggerated  opinion  of  the  value  of  “light  and 
air,”  or  the  servient  owner  such  an  unappreciative  idea  of 
its  value,  that  no  course  is  open  but  to  appoint  an  impartial 
umpire,  or  to  take  the  case  to  trial. 

Now,  as  to  a reference.  Although  there  is  much  to  be 
advanced  in  its  favour,  it  appears  sometimes  to  be  difficult 
to  persuade  clients  to  adopt  this  method  of  settling  these 
questions ; partly,  may  it  not  be,  because  the  proceeding  is 
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so  quiet,  and  there  is  still  a lingering  love  of  the  olden 
times  wherein  a man  was  proud  to  declare  he  would  fig  it 

for  his  rights.  . 

We  would  here  remark  that  we  cannot  help  thinking, 

however,  that  references  to  members  of  our  profession 
would  be  much  oftener  made  if  our  awards  were  given 
more  quickly,  and  were  based  on  deeper  study  of  the  law, 
so  that  those  who  submitted  their  cases  to  us  would  have 
the  assurance  that  no  prejudice,  towards  either  all  dominant 
owners  or  all  servient  owners,  existed  in  our  minds.  We 
know  how  difficult  it  is  to  imbue  ourselves  with  legal  and 
logical  feelings,  and  we  therefore  strongly  recommend  our 
readers  to  make  a study  of  legal  works ; and  we  can  assure 
them  that  after  a time  they  will  find  such  study  not  nearly 
so  dry  as  they  may  imagine  it  to  be.  Read  reports  of  all 
trials  bearing  on  this  and  all  kindred  subjects ; never  lose 
an  opportunity  of  listening  to,  and  discussing  questions  with, 
counsel  and  solicitors.  Of  course,  in  doing  so  we  need 
hardly  mention  that  one  must  remember  that  one  is  a 
layman ; but  we  know  no  gentlemen  in  any  profession  who 
are  so  willing  to  give  information,  or  from  whom  one  can 
obtain  so  much  instruction,  enlivened  by  so  many  amusing 
cases,  trials,  and  anecdotes. 

To  show  that  our  advice  as  to  endeavouring  to  obtain 
what  is  called  a “ legal  mind,”  distinguished  by  impartiality, 
is  necessary,  we  need  only  quote  the  following  as  indicating 
its  absence  : — “I  do  not  find  architects  so  ready  to  keep  to 
the  defendant’s  side  as  I think  they  ought  to  be.  I say  it 
plainly.  If  a man  comes  to  me  with  a defence,  I take  it 
up  without  inquiring  any  further ; but  if  he  comes  to  me 
as  the  plaintiff,  or  representing  him,  I must  have  it  investi- 
gated before  I will  take  it  up  at  all.  I will  venture  a little 
further,  and  say  my  experience  has  led  me  to  this  : that  in 
nine  cases  out  of  ten  these  actions  about  light  and  air  are 
based  upon  something  very  different  from  the  sense  of 
having  suffered  injustice.  I state  that  deliberately  and 
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advisedly  as  my  experience ; and  I think  that  if  architects 
would  do  as  I suggest — take  up  a defendant’s  case  with 
alacrity,  but  take  up  a plaintiff’s  case  with  very  consider- 
able hesitation — they  would  not  have  to  complain,  as  they 
do  most  justly,  of  the  obstacles  which  are  placed  in  the 
way  of  improving  London  and  other  large  towns  by  these 
most  mischievous  actions.”  And  again  : “ But  if  architects 
would  hesitate  a little  more  to  come  forward  as  witnesses 
against  the  business  of  brother  architects,  less  harm  would 
be  done.  ‘ Love  me,  love  my  building  ! ’ and  those  who  put 
obstacles  in  the  way  of  honest  building  ought  not  to  be 
able  to  get  architectural  evidence  to  support  their  cases.” 
This  quotation  is  from  the  Transactions  of  the  Royal  Insti- 
tute of  British  Architects,  and  we  leave  our  reader  to  refer 
thereto  to  find  who  was  the  speaker.  Surely  such  a bias  is 
not  worthy  of  a great  reputation. 

Well,  we  will  now  assume  that  all  efforts  at  a settlement 
have  failed,  and  you  are  instructed  to  prepare  for  the  trial. 
Of  course,  for  whichever  side  you  are,  either  the  dominant 
or  servient,  it  matters  not ; your  duty  is  clearly  to  do  the 
best  you  can  for  your  client,  and  if  you  cannot  honestly 
support  his  case,  throw  it  up  at  the  outset,  so  that  he  may 
take  other  opinions.  In  the  preparation  of  your  case  it 
is  wise  to  be  prompt;  in  fact,  taking  a leaf  out  of  the 
solicitor’s  book  (who  engage  counsel  at  once,  so  as  to  secure 
the  best  advice  for  the  especial  case),  you  should  at  once 
secure  an  expert  who  has  given  such  cases  his  special  study, 
and  who,  from  practice  in  giving  evidence,  is  not  likely  to 
fail  in  the  witness-box.  You  will  consult  with  him  and  be 
advised  by  him,  as  to  whether  you  have  any  cause  of 
action  or  defence  as  the  case  may  be.  And  he  will,  no 
doubt,  view  with  you  the  premises,  and  suggest  to  you  the 
kind  of  drawings  or  models  you  should  prepare,  and  the 
evidence  you  should  get  ready ; and  if  the  case  is  compli- 
cated, no  doubt  it  will  be  to  your  client’s  interest  that  an 
early  meeting  should  take  place  with  his  solicitor, 
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Rest  assured  that  you  cannot  too  early  have  everything 
prepared  ; for,  in  any  negotiation  during  the  legal  proceed- 
ings you  have  all  your  strong  points  ready  to  advance,  and 
you  will  know  how  to  indicate  the  weak  portions  of  your 
opponent’s  case,  and  will,  therefore,  be  more  likely  to 
obtain  favourable  terms  in  any  settlement  for  your  client.  „ 

It  is  an  old  adage  that  “ good  wine  needs  no  bush ; 
yet,  after  long  experience,  we  venture  to  affirm  that  a good 
case  is  only  “ half  the  battle,”  and  that  many  good  causes 
are  lost  because  they  are  not  properly  explained  by 
diagrams,  and  are  not  thoroughly  and  clearly  prepared  for 
counsel  and  the  Court.  If  such  were  not  the  case,  why 
should  solicitors  be  so  anxious,  in  the  interests  of  their 
client,  to  secure  the  leading  men  at  the  bar  in  the 
“specialty”  by  which  they  have  made  a reputation? 

Nothing  pleases  one  more  than  to  find  one’s  opponent 
very  sanguine — to  hear  him  talk  of  his  case  in  the  hoisy 
phraseology  as  a “walk  over’  ; nothing  pleases  one  less 
than  to  hear  one’s  own  side  using  the  same  expression ; as, 
from  long  experience,  we  have  found  the  expression  is  used 
too  frequently  by  those  who  have  not  considered  what  can 
be  advanced  by  the  other  side — who,  in  fact,  have  not 
weighed  the  jiros  and  cons  carefully,  or  who  are  prejudiced 
in  their  client’s  case  (which  they  have  made  so  thoroughly 
their  own  as  to  be  incompetent  to  guide  their  client 
judiciously),  or  have  some  case  in  their  mind  not  at  all  on 
all  fours  with  the  case  in  hand.  Thus,  they  are  rendered 
unfit  to  form  a judicial  and  impartial  decision. 

That  a surveyor  should  consult  a brother  professional  in 
a difficulty  appears  to  be  the  rational  proceeding.  Again, 
is  there  not  a great  advantage  in  having  a fresh  and  ex- 
perienced mind  brought  to  bear  on  the  subject,  which, 
from  its  being  constantly  before  you,  has  only  the  side 
turned  towards  you  that  you  have  so  long  and  so  wearily 
contemplated  1 

The  next  question  is  as  to  the  “ team,”  as  it  is  called. 


126 


WITNESSES. 


We  confess  we  prefer  a few  leading  men  to  a larger  number 

of  lesser  weight;  and  for  the  following  reasons: 1.  Good 

men  carry  most  weight;  2.  As  they  are  often  appearing  in 
the  witness-box,  they  are  less  likely  to  answer  awkward 
questions  stupidly ; 3.  Men  unaccustomed  to  this  ordeal 
are  nearly  sure  to  say  something  that  they  will  admit  they 
never  meant  in  the  sense  the  cross-examining  counsel 
intended  ; 4.  Because  one  witness  breaking  down  or  giving 
(through  the  misunderstanding  of  the  question,  in  conse- 
quence of  the  nervousness  attending  his  position)  a wrong 

answer  destroys,  at  least,  two  of  your  good  witnesses in 

fact,  may  entirely  spoil  your  case. 

While  on  this  portion  of  the  subject,  we  ought  to  call 
attention  to  other  than  skilled  witnesses.  They  comprise 
builders ; inhabitants  of  the  premises  of  the  dominant  and 
servient  owners;  assistants  and  shopmen;  gentlemen  who 
pursue  the  same  profession  or  trade;  persons  who  have 
known  the  premises  before  and  since  the  injury  alleged, 
including  that  not-to-be-got-rid-of  individual— the  oldest 
inhabitant. 

Now,  in  dealing  with  this  non-skilled  evidence,  it  is 
very  difficult,  first,  to  obtain  from  the  witnesses,  before 
they  go  into  the  “box,”  what  they  know  (because  they 
sometimes  tell  rambling  stories,  the  date  and  pith  of  which 
it  is  difficult  to  discover) ; and  when  under  clever  cross- 
examination  they  seem  to  be  so  liable  to  forget  what  they 
have  told,  or  their  memory  is  so  quickened  by  that  trying 
process,  that  they  say  something  for  which  you  are  quite 
unprepared,  and  which  they  tell  you  they  had  quite 
forgotten,  or  that  they  had  become  “fogged”  and  did  not 
mean  it. 

You  will  assume  that  we  incline  to  mature  skilled 
witnesses.  We  affirm  that  they  are  less  likely,  under  cross- 
examination,  to  say  what  they  do  not  mean ; but,  of  course, 
other  evidence  is  often  imperative,  and  we  would  only 
suggest  that  such  evidence  should  be  produced  for  what 
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it  is  required,  and  that  the  professional,  skilled,  or  technical 
evidence  should  be  relied  on  as  to  injury  or  non-injury. 

The  main  points  to  consider  we  have  endeavoured  to 
express  in  the  following  Table.  It  sets  out  what  the 
dominant  owner  will  seek  to  prove,  and  if  you  are  acting 
for  the  dominant  owner,  you  will  try  to  prove  some  or  all 
of  them. 


Table  VII. 

Showing  what  the  Dominant  Owner  may 
try  to  Prove. 

The  dominant  owner  will,  no  doubt,  after  proving  his 
right  to  the  easement,  try  to  prove  some  of  the  following 
items  : — 

1.  That  his  Easement  is  by  Prescription,  and  that  his 

Enjoyment  of  the  Premises  is  interfered  with. 

2.  That  his  Light  is  not  slightly  affected,  but  substan- 

tially injured. 

3.  That  he  cannot  carry  on  his  Business  as  heretofore. 

4.  That  he  cannot  carry  on  his  Business  with  the  same 

Convenience  as  heretofore. 

5.  That  he  cannot  carry  on  his  Business  without  aid  from 

Artificial  Light. 

6.  That  his  Premises  are  rendered  Unhealthy  and  Unfit 

for  Habitation. 

7.  That  the  Rental  Value  is  seriously  diminished. 

8.  That  the  Selling  Value  is  seriously  affected. 

Should  these  points,  7 and  8,  be  taken,  it  will  be  wise  for 
the  surveyor  to  be  prepared  with  evidence  and  proof  as  to 
quantum. 

1.  Of  course,  the  dominant  owner  must  first  prove 
that  the  light  is  an  ancient  light.  That  the  enjoyment 
is  interfered  with;  and  to  do  so  he  will  produce,  pro- 
bably, occupants,  if  the  claim  be  in  respect  of  a private 
residence,  and  the  employes,  if  the  premises  be  a shop  or 
warehouse.  In  the  former  case,  it  is  likely  that  it  will  be 
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contended  that  serving  cannot  be  done  as  late  in  the  day,  or 
that  some  one  accustomed  to  use  the  needle  cannot  thread 
it  without  artificial  light  so  many  hours  later  in  the  morning 
or  earlier  in  the  evening.  As  to  the  latter,  that  colours 
cannot  be  distinguished  at  all,  or  cannot  be  distinguished 
after  a certain  time  in  the  day  in  the  summer  and  a certain 
time  in  the  day  in  winter  ; that  dispensing  cannot  be  carried 
on  so  conveniently  or  safely ; that  the  shop  is  dingy  and 
dark,  and  is  rendered  less  attractive  ; that  the  premises  are 
rendered  less  healthy  by  reason  of  the  necessity  of  gas 
being  burned  during  a greater  period  each  day;  that  a 
special  loss  is  sustained,  as  in  certain  trades  no  amount  of 
artificial  light  (at  present)  can  be  a substitute  for  daylight. 

2.  We  have  shown  in  the  preceding  pages  so  clearly  the 
necessity  of  proving  that  the  injury  is  substantial,  that 
it  is  almost  certain  the  dominant  owner’s  surveyor  will 
endeavour  to  prove  this. 

3.  Clearly,  if  this  can  be  proved,  the  dominant  owner 
will  obtain  relief ; for  the  law  is  most  jealous  of  allowing 
an  injury  of  this  kind,  and  certainly  it  is  most  just  that 
it  should  be  so. 

4.  We  have  often  found  much  dispute  as  to  this  item, 
the  word  convenience  seeming  to  have  a different  meaning 
in  many  witnesses’  minds,  although  it  would  appear  so 
clear. 

5.  It  is  safer  ground,  as  it  would  only  be  necessary  to 
show,  on  trustworthy  evidence,  that  the  gas  has  now  to 
be  lighted  at  an  earlier  hour  in  the  day,  to  support  this. 

6.  This  is  somewhat  difficult  of  proof  while  the  system 
of  sanitation  and  health  is  so  much  in  dispute,  and  pro- 
bably the  surveyor  advising  the  plaintiff  would  do  well  to 
have  what  is  called  a strong  case  before  advising  fighting 
on  this  count.  It  is  well  to  remember,  however,  that  the 
question  of  air,  as  well  as  light,  is  specially  an  element. 

7.  Here  the  surveyor  is  almost  the  sole  judge,  and 
certainly,  if  he  be  experienced,  he  can  most  properly  deter- 
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mine  whether  or  not  any  injury  to  the  rental  value  or 
desirability  of  the  premises  has  occurred. 

8.  This  will  in  all  probability  follow  item  7,  and  sur- 
veyors are  again  the  best  and  almost  only  witnesses  to 
support  or  rebut. 

Having  examined  Table  "VII.,  and  briefly  pointed  out 
the  salient  points  requiring  attention,  we  next  come  to 
Table  YIII.,  and  will  follow  it  with  a few  suggestions. 


Table  VIII. 

Important  Points  for  Servient  Owners  to 
enquire  into. 

1.  The  Length  of  Time  for  which  Light  has  been  enjoyed. 

2.  The  use  for  which  it  has  been  enjoyed. 

3.  If  any,  and  what,  Alteration  has  been  made  in  the 

Windows,  Skylights,  or  other  Lights. 

4.  If  any  Interruption  of  the  Light  has  occurred. 

o.  If  any  Alteration  can  be  made  in  Proposed  Building  so 
as  to  give  Equivalent  Light. 

6.  If  any  Excess  of  Light  exists. 

As  heavy  blinds  would  indicate. 

7.  The  Quantity  of  Injury — 

As  if  only  trivial  the  Courts  will  not  interfere  by  injunc- 
tion, and  may  at  the  trial  dismiss  the  action  with  costs. 
This  is  important  to  remember. 

8.  The  Aspect  of  the  Window  or  Skylight  interfered  with. 

9.  The  surrounding  Obstructions  (if  any),  and  the  date,  if 

it  can  be  obtained,  of  their  Erection. 

10.  The  kind  of  Glass  in  the  Ancient  Light. 

1.  Naturally  this  will  first  engage  the  defendant  soli- 
citor’s attention,  and  he  will  often  find  himself  in  great 
difficulty.  Some  will  tell  him,  “ Window  only  sixteen 
years  old,”  or  some  number  of  years  short  of  the  prescribed 
time : and  then  he  will  have  to  find  out  why  it  is  fixed 
at  this  time,  and  will  discover  a wedding,  a birth,  or  death, 
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or  an  accident  to  a child,  or  some  such  cause  has  impressed 
it  on  informant’s  mind.  It  will  require  patience  to  test 
statements  and  arrive  at  the  fact,  and  it  must  be  borne  in 
mind  legal  proof  will  be  necessary  if  this  is  the  defence, 
and  not  merely  unsupported  statements. 

2.  The  present  decisions,  it  must  be  remembered,  appear 
to  be  in  favour  of  but  little  diminution.  Still,  it  has  been 
held  that  sufficient  light  for  the  use  of  which  the  premises 
have  been  occupied,  or  adapted  to  be  occupied,  is  all  that 
can  be  claimed  (p.  103),  and  it  is  therefore  well  to  show 
(if  it  can  be  done)  that  there  is  plenty  of  light  for  the 
use  for  which  the  premises  have  been  used,  and  it  would 
appear  to  have  the  effect  of  reducing  damages  where  this 
can  be  shown. 

3.  We  advise  a careful  perusal  of  the  cases  we  have 
given  in  extenso — namely,  Tapling  v.  Jones  ;*  National  and 
Provincial  Plate  Glass  Insurance  Company  v.  The  Pru- 
dential Assurance  Company  ;t  and  Theed  v.  Debenham.% 

These  most  important  recent  cases  should  certainly  enable 
the  surveyor  to  determine  if,  in  the  case  he  has  to  combat, 
he  can  successfully  bring  this  item  forward  with  advantage. 

4.  He  will  find  the  same  difficulty  as  we  have  set  out 
as  to  item  1,  unless  the  interruption  has  taken  place  under 
his  superintendence  or  that  of  some  well-qualified  surveyor, 
when  no  such  difficulty  can  occur,  as  the  date  of  obstruc- 
tion, the  watching  and  the  written  record  will  be  all  ready 
for  production. 

5.  In  the  preceding  portion  of  the  work  we  have  en- 
deavoured carefully  to  explain  that  the  dominant  owner 
cannot  be  compelled  to  alter  his  premises;  still  it  is  im- 
portant in  estimating  damage,  and  also  in  showing  that  the 
injury  can  be  diminished,  to  indicate  what  can  be  done  to 
the  dominant  owner’s  premises,  and  what  the  result  will 
be.  Although  it  may  give  the  plaintiff  an  advantage  (in 

* 11  H.  L.  C.,  290  (1865).  34  L.  T.  C.,  p.  342  (1865). 

t 6 Ch.  D.,  757  (1877).  4 2 Oh.  D.,  165  (1876). 
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giving  him  time  to  consider  what  reply  and  objection  he 
may  be  able  to  set  out  against  the  proposed  alteration  of 
his  premises),  still  it  seems  only  fair,  before  the  trial,  to 
give  him  plans  and  estimates  of  the  proposal.  It  is  not 
always  a disadvantage ; for  the  Courts  are  usually  willing 
to  consider  leniently  the  case  of  any  party  who  has  done  all 
he  can  to  conciliate  his  neighbour,  and  does  not  want  to 
oppose  him  or  prepare  surprises  at  the  trial,  but  tells  him 
fairly  what  he  means  to  contend,  and  enables  him,  by 
giving  him  copies,  to  have  plenty  of  time  and  opportunity 
of  answering. 

6.  Many  cases  of  this  kind  arise  in  our  minds,  indicating 
that  abundance  of  light  existed.  It  is,  however,  open  to 
the  dominant  owner  to  combat  this  in  several  ways. 

7.  We  refer  the  reader  to  Back  v.  Stacey  * (p.  37), 
already  alluded  to,  to  show  that  it  must  be  a substantial 
privation;  also  to  Lord  Justice  James’ judgment  in  Kelk 
v.  Pearson f (p.  32),  already  cited  ( see  also  pp.  96  and  103). 
The  loss  must  be  substantial ; each  case  must  be  judged  by 
itself,  and  no  one  can  form  a decision  without  either  seeing 
the  drawings  relating  to  the  particular  case,  and  the  draw- 
ings and  the  ancient  light  stated  to  be  affected. 

8.  This  more  especially  arises  in  the  case  of  those  requir- 
ing north  light,  as  in  our  own  profession,  and  in  the  cases 
of  artists  and  sculptors,  and  for  industries  requiring  special 
light. 

9.  This  is  difficult  to  explain  without  the  special  case 
before  one,  and  yet  in  many  cases  the  surrounding  obstruc- 
tions, which  have  become  ancient  through  consent,  negli- 
gence, or  accident,  may  give  especial  value  to  the  light 
sought  to  be  injured. 

10.  So  much  have  we  heard  of  this  in  cases  in  which  we 
have  been  engaged,  that  we  are  bound  to  call  attention  to 
it.  On  the  one  side,  it  is  contended  that  if  a man  has 


2 C.  & P.,  465  (1826). 


+ 6 Ch.,  809  (1871). 
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ground  or  “ matted  ” glass,  it  indicates  in  itself  that  he  has 
an  excess  of  light,  and  takes  that  means  of  reducing  it. 
On  the  other  hand,  it  is  contended  that  no  such  assumption 
is  fair ; that  he  may  desire  privacy,  and  that  he  is  entitled 
thereto ; that  he  may  dislike  a glare,  and  that  this  is  the 
best  remedy ; that  the  diminution  he  has  made  to  obtain 
one  or  other  of  these  objects  renders  the  remaining  light 
more  valuable  to  him ; that  consequently  he  cannot  easily 
part  with  any  portion  of  the  remaining  light.  As  to  the 
quantity  of  light  lost  by  ground,  “matted,”  and  other  kinds 
of  glass,  we  give  a table  on  page  5,  and  have  dealt  with  the 
subject  also  in  our  book  on  “ Architectural  Hygiene.” 
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CHAPTER  VI. 

Diagrams  of  Cases  shown  on  the  Plates. 

With  regard  to  the  preparation  of  diagrams  for  the  purpose 
of  illustrating  the  effect  of  the  alleged  interference  to  the 
easements  of  light  and  air,  we  give  twenty-seven  diagrams 
of  cases  in  which  we  have  been  engaged.  We  have  found 
them  useful  for  the  purpose  of  illustrating  the  effect  of  such 
obstructions  of  the  easement.  It  must  be  borne  in  mind 
that  the  nature  of  each  individual  case  must  guide  us  in 
the  preparation  of  such  diagrams  as  will  fairly  represent 
the  actual  damage  or  otherwise  that  will  accrue.  No  hard 
and  fast  lines  can  possibly  be  laid  down,  and  we  merely 
give  these  diagrams  in  the  hope  that  they  may  be  of  some 
slight  service  for  the  purpose  of  elucidating  the  subject,  as 
in  each  case  they  were  successful  in  either  assisting  to 
obtain  a verdict,  or  in  arriving  at  an  adequate  conpromise. 
In  all  the  diagrams  the  existing  buildings  are  shown  in 
black,  and  the  defendant’s  proposed  buildings  are  shown  in 
red.  The  old  angles  of  light  are  shown  in  blue  lines,  and 
the  angles  that  would  be  caused  by  the  proposed  buildings 
in  red  lines. 

The  first  case  is  illustrated  in  Plate  1.  This  shows  the 
case  of  Twinberrow  v.  Braid , tried  in  the  month  of  July 
1878.  The  view  is  taken  with  the  eye  5 feet  3 inches  from 
the  ground,  and  the  body  moved  back  1 foot  from  the 
window.  It  will  be  seen  that  the  whole  sky  surface  on  the 
left  hand  of  the  picture  is  unobscured ; on  the  right, 
uncoloured,  is  shown  an  existing  obstruction  of  light;  in 
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the  centre  is  another  obstruction  in  the  shape  of  a chimney- 
stack.  If  the  reader  will  refer  to  Plate  2,  he  will  see  that  the 
sky  on  the  left  hand  is  completely  hidden  from  view  by  the 
defendant’s  new  buildings,  which  in  this  plate  are  shaded 
dark,  and  on  the  right  hand  is  also  a small  obstruction  of  a 
chimney-stack,  also  shown  in  the  dark  tint.  It  will  be  seen 
that  the  chimney-stack  in  the  centre  is  of  a different  form, 
and,  we  may  mention  here,  the  defendant’s  surveyors  made 
much  in  their  affidavits  of  the  advantage  to  the  plaintiffs 
by  this  alteration. 

Now,  if  the  reader  will  work  out  his  calculation,  he  will 
see  that  the  loss  of  sky  is  some  60  per  cent.  It  was  so  in 
the  large  drawings  we  produced  in  Court,  but  in  the  process 
of  reducing  some  slight  variation  may  occur ; but  it  is, 
however,  immaterial,  as  the  sole  object  in  view  is  to  show 
the  method  of  calculation.  These  plates  show  lateral 
obstruction. 

Next,  we  have  a case  of  the  erection  of  buildings  directly 
opposite  dominant  windows. 

Plate  3 shows  a building  in  a narrow  street,  with  the 
quantity  of  sky  it  possessed.  The  servient  owner  pulled 
down  the  opposite  premises,  and  rebuilt  his  premises  to  a 
greater  altitude,  as  shoAvn  on  Plate  4,  thus  diminishing 
the  sky  view  by  90  per  cent.  The  views  in  this  case  are 
taken  from  the  first-floor  window,  with  the  eye  at  a height 
of  5 feet  3 inches  from  floor,  and  the  body  1 foot  from  the 
window. 

To  show  the  same  building  from  a different  point  of 
view,  we  have  taken  the  view  from  the  ground  floor, — 
Plate  5 showing  the  view  antecedent  to  the  new  building ; 
Plate  6 showing  the  new  building  and  the  result — the  total 
loss  of  sky. 

The  special  object  in  giving  these  illustrations  of  injury 
in  a narrow  street,  is  to  bring  prominently  before  the  reader 
what  is  so  often  contended  by  the  opposite  parties.  By  the 
dominant  owner,  that  he  has  so  little  light  that  he  cannot 
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afford  any  decrease  of  it;  that  the  slightest  diminution  is 
therefore  to  him  a far  greater  injury,  because  he  has  so 
little.  By  the  servient  owner,  that  the  premises  are  already 
so  dark  that  a little  more  or  less  cannot  practically  make 
any  difference;  that  the  lighting  of  gas  a few  minutes 
earlier  is  of  little  consequence;  that  if,  m the  crowdec 
thoroughfares  of  great  cities,  such  slight  injuries  gave  the 
right  to  injunction,  the  architectural  improvements  of  the 
commercial  towns  would  cease  to  be  carried  on. 

The  next  obstruction  we  will,  for  distinction  sake,  call 
a distant  lateral , as  in  this  case  it  will  be  seen  from  the 
plan  given  in  Plate  7 that  a narrow  roadway  intervened, 
and  it  was  contended  that  the  greatest  injury  sustained  was 
from  the  heightening  of  the  buildings  marked  on  the  plan 
b and  c. 

In  this  case,  it  will  be  noticed,  immediately  opposite  to 
the  plaintiff’s  premises  was  a tall  building,  which  is  shown 
on  the  centre  of  the  first  diagram  on  Plate  7,  and  marked  d 
thereon;  and  to  the  right  thereof  is  shown  a view  of  the  old 
building,  marked  A,  B,  c on  diagram,  the  hatched  portion 
showing  that  which  was  raised. 

We  allude  to  this  case  because  a test  of  injury  was  tried 
of  a practical  character.  To  test  whether  the  injunction 
should  continue,  it  was  suggested  that  a screen  should  be 
put  up,  with  the  power  of  raising  it  and  lowering  it  at 
pleasure. 

On  the  day  appointed,  we  attended  with  the  surveyors 
for  the  defendant,  and  the  surveyors  for  the  plaintiff  were 
also  present.  We  sat  in  various  positions  in  the  room  on 
the  ground  floor  which  was  stated  to  be  most  injured,  one 
of  the  plaintiff’s  surveyors  placing  himself  in  a favourable 
position,  with  his  back  to  the  light  and  a newspaper  in 
front  of  him.  According  to  instructions,  the  screen  was 
lowered  without  any  notice,  and  raised  in  the  same  manner. 
The  result  of  this  test  was  that  the  defendant  gained  the 
case  with  costs. 
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Another  portion  of  the  claim  in  this  case  was  the  loss  of 
the  sun’s  rays.  The  plaintiff,  being  a medical  man,  con- 
tended that  the  raising  of  a,  b,  c deprived  him  of  the  sun’s 
rays,  and  rendered  his  house  unhealthy.  He  further  con- 
tended that  as  his  practice  necessitated  his  living  in  the 
immediate  locality,  and  as  he  could  not  obtain  any  other 
house  adapted  to  his  requirements  in  the  same  neighbour- 
hood, no  money  could  compensate  him,  and  therefore  he 
ought  to  have  a perpetual  injunction.  A further  ground 
foi  this  was  that  his  professional  duties  necessitated  his 
residence  therein  all  the  year  round,  save  only  for  one  short 
fortnight.  It  will  be  seen,  therefore,  how  strong  was  his 
claim  to  have  a healthy  house. 

To  prove  that  the  buildings  A,  b,  c did  not  obstruct  the 
sun’s  rays,  we  visited  the  premises  at  different  periods,  and 
made  diagrams,  of  which  Plates  8 and  9 are  reduced  copies. 
We  found  that  the  morning  sun  had  uninterrupted  play 
on  the  front  till  ten  o’clock  in  the  morning  on  the  days  of 
our  visit.  We  also  found  what  we  considered  an  important 
point  to  call  the  attention  of  the  Court  to — that  the  whole 
flank  wall  of  plaintiff’s  house  was  in  direct  sunshine  also. 
At  11.50  a.m.  the  shadow  was  thrown  on  the  house  as  set 
forth  in  Plate  8 ; but  this  shadow  was  cast,  not  by  the 
defendant’s  building,  but  by  the  old  building  marked  d on 
plan,  Plate  7.  Plate  9 shows  the  shadow  thrown  on  a 
different  day  at  11.25  a.m.  Later  in  each  day,  on  the 
different  days,  we  attended  to  watch  the  building,  but  at 
no  period  was  the  plaintiff’s  statement  confirmed  of  the 
shadow  being  thrown  by  the  heightening  of  B,  c. 

Having  dealt  with  front,  side,  or  lateral  and  distant 
lateral  obstruction,  we  next  deal  with  skylights. 

In  Plate  10  we  set  out  the  view  of  the  sky  taken  in 
the  shop  behind  the  dispensing  counter,  where  light  was 
admitted  by  both  sides  to  be  most  important.  We  had 
some  difficulty  in  making  the  learned  counsel,  at  the  view 
before  the  trial,  quite  understand  what  the  ellipse  was,  as 
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the  skylight  was  circular  on  plan;  but  when  he  did,  he 

realised  the  value  of  the  diagram. 

Plate  11  shows  the  same  skylight,  with  the  new  build- 
ings  indicated  thereon,  thus  showing  a loss  of  sky  of  97^ 
per  cent.  On  the  right  of  the  plate  we  have  shown  the 
new  buildings  continued,  and  dormers  which,  although  not 
visible  from  the  point  of  sight,  appear  to  have  the  effect  of 
making  the  diagram  more  intelligible,  and  indicated  a 
further  obstruction  beyond  the  loss  of  sky. 

We  next  give  a sectional  diagram  on  Plate  12.  It 
will  be  seen  that  on  the  right  hand  the  servient  owner’s  wall 
has  been  raised.  W e show  this  by  tinting  the  wall  led. 
Now,  to  indicate  the  loss  of  rays,  we  show  them  by  the 
red  lines ; the  blue  indicate  the  rays  of  light  still  left  at 
this  point,  and  the  black  lines  show  the  rays  which  were 
enjoyed,  but  which  are  now  lost.  The  object  of  showing 
these  in  black  is  because  their  line  would  impinge  on  the 
opposite  side  of  the  framework  of  skylight.  It  might  be 
contended  that  they  were  of  little  value  to  the  dominant 
owner,  as  he  only  derived  reflected  light  therefrom.  They 
certainly  have  a different  value  to  the  rays  shown  blue. 
The  contention  was  that  the  red  lines  were  of  the  utmost 
value,  because  they  fell,  as  will  be  seen  on  reference  to 
the  plate,  on  the  dispensing  counter,  and  also  on  the  bottles 
shown  against  the  wall.  It  was  contended  that  the  loss  of 
these  rays  (marked  red)  prevented  accurate  dispensing,  and 
rendered  the  labels  on  the  bottles  illegible  at  the  same 
distance  at  which  they  had  been  legible  before. 

Plates  13  and  14  show  a case  in  which  we  were  called 
in  to  advise  the  Benchers  of  the  Inner  Temple,  and  in  which 
we  were  of  opinion  that  great  injury  would  result  if  the 
Temple  Chambers  Company,  Limited,  were  allowed  to  build 
according  to  their  designs.  One  peculiarity  of  the  case  is 
that  the  basements  of  King’s  Bench  Walk  are  used  as  offices, 
and  therefore  the  light  to  these  rooms  is  important. 

Plate  13  shows  the  back  room  on  this  floor,  and  the 
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writing-table  is  also  shown,  the  lines  of  light  that  would 
be  interfered  with  are  drawn  in  blue,  and  coloured  blue 
inside  the  room.  It  will  be  seen  that  the  rays  are  those 
which  touch  the  table,  and  are  therefore  valuable.  On  the 
ground-floor  the  same  method  of  illustration  is  used — see 
Plate  14 — the  table  also  being  shown  where  it  was  the 
custom  for  it  to  be  placed.  In  this  case  the  Court  granted 
the  Inner  Temple  a perpetual  injunction,  with  costs. 

Plates  15,  16,  and  17  were  used  in  Slack  v.  Richman 
and  Smyth.  This  was  a case  at  Wandsworth.  A reference 
to  the  plan  will  show  the  side  lighting  of  the  dining  and 
drawing-room  in  this  semi-detached  villa.  More  than 
twenty  years  ago  the  owner  built  the  conservatory,  which 
is  shown,  and  lowered  the  windows  by  removing  the  cills, 
and  making  French  casements. 

The  defence  was,  that  there  was  no  interruption  to  light, 
because  they  proposed  limiting  the  new  buildings  to  the 
angle  of  forty-five  degrees  from  the  bottom  of  these  casement 
windows,  and  further,  as  they  were  removing  the  fruit  trees, 
there  was  really  a benefit  to  the  lighting  of  the  drawing  and 
dining-room  windows  and  to  the  conservatory.  These  ob- 
structing trees  are  shown  on  the  drawings  prepared  by  the 
defendant’s  surveyor,  Plate  15.  With  regard  to  the  base- 
ment windows,  it  was  alleged  that  “creepers”  covered  them, 
and  so  no  light  could  enter.  We  prepared  Plate  17  in  reply 
to  Plate  16,  and  the  verdict  was  for  the  plaintiffs. 

It  will  interest  our  readers  to  know  how  rapidly  sometimes  cases 
can  be  tried.  The  writ  was  issued  on  the  20th  September.  The  two 
days’  trial  took  place,  and  judgment  was  given  on  the  last  day,  7th 
December.  So  that  the  whole  of  the  proceedings  were  completed 
within  three  months  of  the  issue  of  the  writ. 

Plates  18  and  19  illustrate  the  position  in  Aldin  <&  Co. 
v.  Latimer  Clark  & Co.  This  form  of  case  is  somewhat  rare, 
as  it  is  seldom  that  there  is  an  action  for  “ air  ” without  any 
claim  for  “light.”  The  plaintiffs  are  timber  merchants, 
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carrying  on  an  extensive  business.  The  defendants  were 
erecting  an  electric  light  works  and  offices. 

A reference  to  Plate  18  shows  the  position  of  the 
obstructive  buildings.  Counsel  for  the  defendants  en- 
deavoured to  make  much  of  what  he  alleged  would  be 
the  advantage  of  the  high  building  in  creating  a narrow 
passage  or  “gut,”  and  thus  causing  increased  current  of  air 
through  this  narrow  way.  This  case  was  tried  in  January 
1893,  and  the  verdict  was  for  the  plaintiffs  with  costs. 

Plates  20  and  21  were  used  in  Maynard  v.  London 
School  Board.  This  case  was  as  follows  The  Board  had 
built  a school  which,  under  their  powers,  they  were  entitled 
to  build,  and  against  their  so  doing  no  injunction  would 
be  granted.  This  power  to  build  is  not  limited,  we  may 
mention,  to  the  School  Board,  but  is  possessed  by  many 
other  public  bodies,  including  railway  companies.  The 
only  remedy  the  party  injured  has,  is  by  action  for  “ Com- 
pensation.” 

A reference  to  Plate  20  will  show  that  the  injury  was 
somewhat  lateral.  The  contention  was  that  advantage  had 
been  given  in  exchange : first,  by  the  setting  back ; and 
secondly,  by  the  playground  at  the  southern  end  of  the 
School  Board’s  new  building,  which  is  also  shown  on  the  plan. 

In  the  evidence  for  the  plaintiff  before  the  jury  we 
pointed  out  that  we  had  given  all  the  advantage  of  the 
setting  back  ; and  with  regard  to  the  playground,  that  the 
angle  on  plan  being  only  that  beyond  the  angle  on  plan 
of  sixty  degrees,  the  quantity  of  light  that  would  enter 
between  sixty  degrees  and  ninety  degrees  on  plan  was  very 
small,  and  to  that  extent  we  had  given  credit. 

The  jury  gave  100/'.  damages,  which  was  the  sum  we 
had  advised  should  be  taken,  and  costs. 

Plate  22  illustrates  some  of  the  diagrams  used  in  the 
case  of  Wasson  v.  Pawson  & Leafs , Limited .* 

This  action  was  brought  on  the  5th  February  1895  by 

* Times,  6th  and  26th  February  1895. 
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the  plaintiffs,  who  on  their  writ  claimed  an  injunction  to 
restrain  the  defendants  from  erecting  and  raising  their  new 
building  so  as  to  darken,  injure,  or  obstruct  any  of  the 
ancient  light  passing  to  the  plaintiffs’  premises,  and  also 
from  permitting  to  remain  any  building  already  erected, 
which  should  cause  any  obstruction  to  the  said  ancient 
lights.  The  plaintiffs  also  claimed  damages.  We  were  the 
only  professional  advisers  called  for  the  plaintiffs,  but  the 
defendants  called  many  experts.  Mr  Justice  North  thought 
that  an  injunction  ought  to  be  granted  till  the  trial  of  the 
action.  But  he  was  by  no  means  certain  that  the  plaintiff 
would  succeed  at  the  latter. 

The  plaintiffs  had  to  give  the  usual  undertakings  as  to 
damages.  This  decision  was  appealed  against,  and  came 
before  the  Court  of  Appeal  on  25th  February,  but  the 
judgment  was  upheld.  Lord  Justice  Lindley  was  of  opinion 
that  the  judge  below  had  understated  the  amount  of  ob- 
struction, and  that  the  plaintiffs  had  made  out  a strong 
prima  facie  case. 

Plate  23  illustrates  the  diagrams  prepared  in  the 
matter  of  Sharman  v.  Steward.  The  defendant’s  new 
premises  are  shown  by  the  rectangle  coloured  red  on  Plan 
H.P.F.1  It  will  be  seen  from  the  sections  that  there  was 
actually  a gain  of  light  to  the  plaintiff’s  windows  on  sections 
H.P.F.2  aud4.  This  action  was  tried  before  Mr  Justice 

Cozens  Hardy  in  June  1900,  and  was  dismissed  with  costs. 

Plate  24  shows  the  diagrams  prepared  in  the  case  of 
Gookesley  v.  Lord  Russell  of  Killowen.  Our  client,  Mrs 
Murray  Cookesley,  found  that  the  trees  shown  on 
PI.P.F.1  ai,d2  seriously  interfered  with  the  light  to  hex- 
studio,  and  reference  to  H.P.F.3  shows  that  from  her  easel 
the  sky  was  entirely  obliterated. 

The  defendant  finally  agreed  to  an  order  for  injunction 
to  cut  the  trees  back  to  an  angle  of  forty-five  degrees  from 
the  sill  of  the  plaintiff’s  studio  window,  as  shown  by  the 
black  angle  of  light  in  H.P.F.2 
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Plate  25  illustrates  the  case  of  Bcissano  v.  Bromet,  all 
the  sections  being  taken  on  the  line  a a marked  on  the 
plan  B.F.1  In  this  case  it  will  be  seen  that  the  light  to 
basement  and  ground  floors  of  plaintiff  s premises  was  01  igi- 
nally  somewhat  obstructed  owing  to  the  bath-room  on  the 
first  floor  extending  beyond  the  back  front  of  the  building, 
and  shown  in  section  on  B.F.2 "nd 3.  In  these  sections  the  loss 
of  floor  and  wall  space  is  shown  in  addition  to  the  angle 
loss.  The  defendant  agreed  in  Court  to  pay  the  sum  of 
£200  and  all  costs. 

Plate  26  shows  the  diagrams  prepared  in  the  case  of 
Levy  Brothers  v.  Harrison.  In  this  matter  it  was  argued 
by  the  defendants  that  the  plaintiffs  had  lost  their  ease- 
ment. On  H.P.F.1  and  2 the  blue  portion  shows  the  plaintiffs’ 
new  premises,  and  the  red  the  plaintiffs’  old  building. 
H.P.F.3  shows  by  the  red  rectangles  the  portion  of  the  new 
windows  that  was  protected  by  the  old  lights.  H.P.F.4andB 
shows  on  sections  to  what  extent  this  protection  is  accom- 
plished. The  verdict  in  this  case  was  for  the  plaintiffs,  as 
it  was  held  that  the  new  windows  in  their  building  con- 
curred sufficiently  with  the  easements  acquired  by  the  old 
windows. 

Plate  27  illustrates  the  case  of  Broivn’s  Executors  v. 
Morris.  In  this  case  it  will  be  seen  that  the  defendants 
desired  to  raise  their  building  some  14  feet  above  the  old 
height.  We  failed  to  convince  their  architect  that  they 
would  materially  damage  the  plaintiffs’  lights,  and  the  case 
was  tried  in  October  1899  in  the  Chancery  Division,  with 
the  result  that  the  plaintiffs  obtained  a verdict.  We  think 
that  the  diagrams  fully  explain  the  case,  and  it  will  be 
seen  on  referring  to  H.P.F.10,  that  there  was  a considerable 
loss  of  light  to  the  bulkhead  lighting  the  plaintiffs’  office, 
in  addition  to  the  losses  to  the  windows  on  the  upper 
floors. 
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Alteration  of  skylights,  134,  135. 

,,  ,,  windows,  134,  135. 

Alterations  to  buildings,  ancient  lights  jeopardised  by,  46-68. 

,,  ,,  proposed  buildings,  134,  135. 

America,  use  of  reflectors  in,  6. 
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Ancient  light,  kind  of  glass  in,  134-136. 

,,  lights,  77. 

>>  ,,  how  jeopardised,  12. 

,,  ,,  how  extinguished,  12. 

,,  ,,  injury  to,  2. 

,,  ,,  injuries  for  which  no  compensation,  12,  16. 

>>  ,,  jeopardised  by  alterations  of  building,  46-68. 

!)  >>  ,,  by  variations  of  the  plane  at  which  light 

is  admitted,  46,  68-74. 

>>  ,,  ,,  by  advancement  of  a wall,  46,  77-80. 

,,  ,,  ,,  by  removal  of  buildings,  46,  80,  81. 

j,  ,,  ,,  by  occupation  by  the  dominant  owner  of 

the  servient  owner’s  premises,  46,  81. 
,,  ,,  ,,  by  ownership  of  both  properties  being 

in  the  same  parties,  46,  81,  82. 

Angle  of  forty-five  degrees,  106-116. 

Appeal  to  the  High  Court,  viii. 

Architects,  biassed  views  taken  by,  126. 

Artificial  light,  132. 

Aspect  interfered  with,  134,  136. 

Assisted  natural  lighting,  1. 

Assumption  that  sky  uniformly  lighted,  1. 

Attorney-General  v.  Doughty,  18. 

Aynesley  v.  Glover,  112. 


B 

Back  v.  Stacey,  32,  37,  102. 

Bacon’s,  Vice-Chancellor,  holding,  24,  112,  119. 

Barker  v.  Richardson,  50. 

Barlow  v.  Ross,  87. 

Basements  lighted  by  lenses,  6. 

Bassano  v.  Bromet,  141. 

Battersea,  Lord,  v.  The  Commissioners  of  Sewers,  21. 

Best’s,  Chief  Justice,  holding,  32,  37. 

Biassed  view  taken  by  some  architects,  126. 

Blackburn’s,  Justice,  judgment,  59. 

Blanchard  v.  Bridges,  50,  73. 

Bland  v.  Mosely,  8. 

Bonner  v.  Great  Western  Railway,  27. 

Born  v.  Turner,  25. 

Bowry  v.  Pope,  8. 

Brett’s,  Lord  Justice,  holding  in  Ecclesiastical  Commissioners  v. 
Kino,  33-38. 
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Brewster,  Sir  David,  on  different  kinds  of  glass,  o. 
Bricks,  glazed,  1,  5. 

Bridewell  Hospital  v.  Ward,  21. 

Bright  v.  Walker,  50. 

British  Plate,  5. 

Broomfield  v.  Williams,  23. 

Brown’s  Executors  v.  Morris,  141. 

Bryant  v.  Lefever,  15. 

Building  Act,  1894,  London,  Bye-laws,  3,  15. 
Buildings  removed,  80. 

Bury  v.  Pope,  8. 

Butt  v.  Imperial  Gaslight  and  Coke  Company,  19. 
Bye-laws  of  Local  Government,  3. 


c 

Calcraft  v.  Thompson,  37. 

Calculation  of  loss,  116. 

Canopy  reflectors,  6. 

Carrying  on  business,  difficulty  in,  132. 

Case  in  reign  of  Henry  VI.,  7. 

Cast  plate  glass,  5. 

Causes  lost,  128. 

Chambers,  Sir  William,  suggestions  by,  1,  . 

Chandler  v.  Thompson,  50. 

Chastey  and  another  v.  Ackland,  15. 

Chelmsford’s,  Lord,  holdings,  &c.,  19,  25,  37,  61. 

Cherrington  v.  Abney,  50. 

City  of  London  Brewery  Co.  v.  Tennant,  32,  38,  106,  108,  112,  114. 
Claim  for  loss  of  air  only,  138. 

Clark  v.  The  School  Board  for  London,  87. 

Clarke  v.  Clarke,  112. 

Cleanliness  of  glazed  bricks,  5. 

Climate,  light  affected  by,  1,  3. 

Clients,  difficulties  with,  126. 

Colour,  combinations  and  contents  of,  1. 

Colours  of  paint,  1. 

Composition  of  solar  light,  1. 

Consultation  with  brother  professionals,  126. 

Conveyancing  Act  of  1881,  23. 

Cookeslcy  v.  Lord  Russell. 

Cooper  v.  Hubbuck,  22,  50. 
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Corrugated  glass,  5. 

Cottenham’s,  Lord,  decision,  18. 

Cotterell  v.  Griffiths,  50. 

Cotton’s,  Lord  Justice,  holding  in  The  Ecclesiastical  Commissioners 
for  England  v.  Kino,  29,  39-45. 

Cotton,  Lord  Justice,  judgment  in  Scott  v.  Pape,  79. 

Courtauld  v.  Legh,  28. 

Court  of  Appeal,  The  Ecclesiastical  Commissioners  for  England  v. 
Kino,  29. 

>>  m Warren  v.  Brown,  95-99. 

,,  ,,  Home  and  Colonial  Stores  v.  Colls,  99-106. 

Cox’s  method  of  estimating  injury,  89. 

Cranworth’s,  Lord,  remarks  in  the  case  of  Yates  v.  Jack,  108. 
Creepers  covering  windows,  138. 


D 

Damage  and  injury  to  light  and  air,  matters  to  be  considered  in 
estimating,  116. 

Daniel  v.  North,  10,  50. 

Darwin  v.  Upton,  9. 

Date  of  surrounding  obstructions,  134,  136. 

Davies  v.  Marshall,  50. 

Daylight  lost,  quantity  of,  116,  118. 

Decision  of  House  of  Lords,  15. 

Definition  of  light  and  air  by  Latham,  12. 

Dent  v.  Auction  Mart  Company,  112. 

Denton  Yard,  Newcastle-on-Tyne,  Case  at,  77-80. 

Derogation  from  grant,  23. 

Destruction  of  privacy  of  house,  16,  17. 

,,  „ view  or  prospect,  17,  18. 

Diagrams  of  Cases,  142. 

Dickey  v.  Pfeil,  14. 

Dickinson  v.  Harbottle,  99. 

Different  climates,  laws  vary  for,  1. 

Difficulties  with  clients,  126. 

Diffusion  of  light,  2. 

Diminished  rental  value,  132. 

Diminishing  sky  view,  134. 

Diminution  of  value  of  house  by  windows  being  overlooked,  16. 
Direct  solar  rays,  1. 

Dispersion  of  light,  1. 


INDEX. 


147 


Distant  lateral  obstruction,  135. 

Distance,  effect  of,  1. 

Dominant  owner,  what  might  try  to  prove,  126,  132. 

„ and  servient  tenements,  26. 

Dougall  v.  Wilson,  50. 


E 

Eagle  v.  Charing  Cross  Railway  Company,  87. 

Early  age  of  English  law,  7. 

,,  agreement  in  the  Courts,  8. 

,,  acquisition  of  window  light,  8. 

Easement,  77. 

„ fixed  by  Act  of  Parliament,  8. 

,,  suspended,  26. 

,,  acquired  by  dominant  and  servient  ownership,  distinct 

from  each  other,  20,  25. 

,,  ,,  express  grant,  20,  22,  23. 

,,  ,,  implied  grant,  20,  23,  24,  25. 

„ by  prescription,  132. 

,,  of  light  and  air,  how  acquired,  12,  20,  21,  22. 

Easement  of  ancient  lights  may  be  extinguished  by — 
abandonment,  82,  83,  84,  86. 

agreement  between  the  dominant  and  servient  owners,  or 
express  release,  82,  83. 

servient  owner  obstructing  for  one  year,  82,  83. 

Acts  of  Parliament,  82,  86,  87,  88. 

Easements  of  ancient  lights,  how  may  be  extinguished,  82-88. 

,,  Gale  on,  50. 

Ecclesiastical  Commissioners  for  England  v.  Kino,  29-45. 
Ecclesiastical  Commissioners  v.  Kino — 

Lord  Justice  Brett’s  holding,  33-38. 

,,  ,,  Cotton’s  holding,  39-45. 

,,  ,,  James’  holding,  30,  31,  32,  33,  45. 

Education  Department,  regulations  of,  1,  4. 

Efforts  at  a settlement  failing,  128. 

Effusion  of  light,  1. 

Electric  light  works,  erection  of,  139. 

Eldon’s,  Lord,  holding,  22. 

Ellenborough’s,  Lord,  dictum,  83. 

Elucidating  case  by  diagrams,  133. 

Enjoyment  of  easement  suspended  does  not  interfere  with  easement, 
27,  28. 

,,  premises  interfered  with,  132. 
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Equivalent  light  given  by  alteration,  134,  135. 

Erection  of  conservatory,  138. 

,,  screen,  135. 

Estimating  injury,  various  methods  of,  89-106. 

Evidence,  non-skilled,  126. 

Excess  of  light,  134,  135. 

Experience  of  architect,  3. 

Explanation  of  diagrams,  133. 

Express  grant,  Master  of  the  Rolls’  holding,  22. 

External  reflectors,  1,  6. 

P 

Flight  v.  Thomas,  20. 

Forster  v.  London  County  and  District  Railway  Company,  27. 
Frames,  window,  position  of,  5. 

French  casement,  138. 

Frewen  v.  Phillips,  27. 

Fruit  trees,  removal  of,  138. 


G- 

Gale  on  easements,  50. 

Garritt  v.  Sharp,  50. 

Giffard’s,  Lord  Justice,  holding,  30. 

Glass,  cast  plate,  5. 

, , corrugated,  5. 

,,  effect  of  different,  1. 

,,  intercepted  light  by,  5. 

,,  kind  of,  in  ancient  light,  134,  136. 

,,  nature  of,  5. 

Glazing,  1,  4. 

Glazed  bricks,  1,  5,  116,  121. 

„ tiles,  5,  116,  121. 

Good  causes  lost,  128. 

Gowers  Walk  Schools  (Trustees  of)  v.  The  L.T.  and  Southend 
Railway  Company,  87. 

Gwilt,  suggestions  by,  1,  3. 

H 

Hackett  v.  Baiss,  107,  112,  114. 

Harbridge  v.  Warwick,  26. 

Flardwiek’s,  Lord,  decision,  18. 

,,  observations  in  Fishmongers’  Company  v.  East 

India  Company,  94. 
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Have  strong  points  ready,  128. 

Heath  v.  Bucknall,  112. 

Henry  VI.,  ease  in  reign  of,  7. 

Holt’s,  Lord,  opinion,  24. 

Home  and  Colonial  Stores  v.  Colls,  99-106. 

judgment  on  appeal,  iUi. 

counsel  engaged,  101. 


House  of  Lords’  decision,  15. 

How  easement  is  acquired,  12,  20,  21,  22. 

may  be  extinguished,  12,  82. 

Hughes  v.  Keeme,  7. 

Hurlstone  and  Norman’s  Reports,  2d. 
Hutchinson  v.  Copestake,  50,  53,  60. 


I 


Implied  easement  of  light,  25. 

Important  points  for  servient  owners,  135. 

Injunctions  and  damages,  118,  119,  120. 

Injury  to  ancient  lights,  2. 

,,  Homersham  Cox’s  method  of  estimating,  89,  91, 

,,  matters  to  he  considered  in  estimating,  116. 

,,  Professor  Kerr’s  method  of  estimating,  89,  90,  91. 

,,  quantity  lost,  134-136. 

,,  various  methods  of  estimating,  89. 

Injuries  to  light  and  air  for  which  there  is  no  compensation,  12,  16. 
Inner  Temple,  Case  in  the,  137. 

Intercepted  light  by  glass,  5. 

Interruption  of  light,  134. 

Issue  of  writ,  140. 

Institute  of  British  Architects,  vii. 

J 

James’,  Lord  Justice,  holding  in  Ecclesiastical  Commissioners  v. 
Kino,  30-33. 

Jessel’s,  Sir  George,  judgment,  69,  117. 

Joyce’s,  Justice,  judgment  in  Home  and  Colonial  Stores  v.  Colls, 
99-102. 


K 

Kelk  v.  Pearson,  32,  37,  96,  97,  98,  112. 
Kelynge’s  opinion,  24. 

Kerr’s  method  of  estimating  injury,  89,  90,  91. 
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Kind  of  glass  in  ancient  light,  134,  136. 
Kindersley’s,  Vice-Chancellor,  holding  19 
Kino  v.  Rudkin,  118. 

Knowles  v.  Richardson,  18. 


L 

Lands  Clauses  Act,  87. 

Lanfranchi  v.  Mackenzie,  99. 

Lanterns,  1,  2,  4. 

Lateral  obstruction,  134,  135. 

Latham’s  definition  of  light  and  air,  12. 

!>  “ Treatise  on  the  Law  of  Window-lights,”  7. 

Laws  vary  for  different  climates,  1. 

Leech  v.  Schweder,  112. 

Legal  works,  recommendation  to  study,  and  read  legal  trials,  &c. , 127. 
Leicester,  important  case  of  Warren  v.  Brown’s  property  at,  93. 
Lenses,  basements  lighted  by,  6. 

Levy  Bros.  v.  Harrison,  141. 

Liggins  v.  Inge,  50,  84. 

Light,  admission  of,  2. 

,,  affected  by  climate,  1,  3. 

,,  artificial,  132. 

,,  diminution  of,  how  far  avoided  by  alterations,  116,  120. 

,,  dispersion  of,  1. 

,,  effusion  of,  1. 

,,  excess  of,  134,  135. 

,,  interruption  of,  134. 

,,  length  of  time  enjoyed,  134. 

,,  nature  of,  1. 

,,  not  slightly  affected,  132. 

,,  obstructed  by  glass,  table  of,  5. 

,,  reflection  of,  1. 

,,  refraction  of,  1,  6. 

,,  substantially  injured,  132. 

,,  white,  1. 

,,  and  air,  definition  of,  12. 

,,  ,,  matters  to  be  considered  in  estimating  damage  to,  116. 

Lights,  prismatic,  1. 

Lighting,  assisted  natural,  1. 

,,  long  narrow  rooms,  4. 

,,  top  value  of,  4. 

,,  Windsor  Castle  ballroom,  4. 
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Lindley’s,  Lord  Justice,  holding,  23. 

fj  judgment  in  Wasson  & Fa  well  Pawson 

& Leafs,  140. 

Local  Government  Bye-laws,  3. 

Locock  Webb’s  axiom,  118. 

London  Building  Act,  1894,  3,  15,  viii. 

Loss  of  easement  through  altering  building  line,  141. 

„ sun’s  rays,  136. 

Luttrell’s  Case,  50. 

Luxfer  prisms  as  reflectors,  6. 


M 

Martin  v.  Goble,  50. 

Martin  v.  Hendon,  50. 

Master  of  the  Rolls’  holding  as  to  express  grant,  22. 

Material  diminution  of  light  necessary  to  sustain  action,  117. 
Materials  reflecting  light  reduce  injury,  121. 

Matters  considered  in  estimating  damage,  116,  117. 

Mature  skilled  witnesses,  131. 

Maynard  v.  London  School  Board,  139. 

Melluish’s,  Lord  Justice,  holding,  37. 

Merchant  Taylors’  Company  v.  Truscott,  15. 

Metropolitan  Building  Acts,  69. 

,,  Local  Management  Act,  114. 

Modifications  of  existing  law  of  light  and  air,  Report  by  R.I.B.A. 

and  Surveyors’  Inst. , vii. 

Morriss,  Robert,  1. 

,,  ,,  recommendation  of  lighting  surface,  3. 

Mortgagee  selling  under  statutory  powers,  25. 


N 

Narrow  thoroughfares,  5 
,,  rooms,  lighting  of,  4. 

National  Provincial  Plate  Glass  Insurance  Company  v.  The  Pruden- 
tial Insurance  Company,  68-77. 

Natural  lighting  assisted,  1,  5. 

Nervous  witnesses,  130. 

Non-completion  of  building  not  interfering  with  easement,  27,  28. 
Non-occupation  does  not  interfere  with  easement,  27,  28. 
Non-skilled  evidence,  126,  131. 

Norton  v.  London  and  North-Western  Railway  Company,  27. 
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o 

Obtain  information  whether  lights  used  for  same  purpose  during 
acquirement,  119. 

Obstruction  by  glass,  5. 

,,  distant  lateral,  135. 

,,  lateral,  134,  135. 

Obstructions,  date  of  surrounding,  134,  136. 

Obstructive  walls,  5. 

Occupation  by  the  dominant  owner  of  the  servient  owner’s  premises 
jeopardises  ancient  lights,  46,  81. 

Odd  number  of  windows,  3. 

Old  buildings  pulled  down  and  new  erected,  77. 

,,  cases  given,  9,  10,  11. 

,,  lights  protected  by  covering  with  new,  141. 

Ownership  of  both  properties  being  in  the  same  parties  jeopardises 
ancient  lights,  46,  81,  82. 

Ownership,  distinct,  26. 


P 

Paint,  colours  of,  1. 

Painting  walls  light  colours,  5. 

Palladio’s  laws  of  lighting,  3. 

Palmer  v.  Eletcher,  23. 

Pantheon,  1,  4. 

Parker  v.  First  Avenue  Hotel  Limited,  106. 

Parker  v.  Mitchell,  22. 

Parker  v.  Smith,  37,  103. 

Parliament,  Act  of,  easement  fixed  by,  8. 

Particular  use  for  which  light  is  required,  116. 

Pavement  lenses,  6. 

Pawnbrokers’  signs,  19. 

Penny  v.  South  Eastern  Railway  Company,  17. 

Percentage  of  light  obstructed  by  glass,  5. 

Perpetual  injunction,  138. 

Plans  certified  by  district  surveyor,  &c. , vii. 

Pollard  v.  Gare,  24. 

Position  of  windows,  1,  3. 

,,  window  frames,  5. 

Potts  v.  Smith,  80. 

Premises,  dominant  owner’s,  how  far  injury  may  be  reduced,  116. 
,,  how  far  the  enjoyment  is  affected,  116,  120. 

,,  rendered  unhealthy,  132. 
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Preparing  a case  for  trial,  127. 

Prescription,  7. 

„ Act,  12,  63,  64,  79. 

,,  easement  by,  132. 

Present  position  of  the  light  and  air  question,  12. 
Prismatic  lights,  1,  6. 

Privacy  of  house  destroyed,  16,  17. 

Professor  Barff,  1. 

,,  Kerr’s  method  of  estimating  injury,  89,  90,  91. 
Property  Limitations  Act,  1874,  21. 

Proving  ancient  lights,  132. 

Pyer  v.  Carter,  25. 


Q 

Q.  v.  Poulter,  87. 

Quantity  of  daylight  lost,  116,  118. 

,,  injury,  134. 

Queen  Elizabeth,  8. 

„ Mary,  8. 


R 

Railway  Clauses  Consolidation  Act,  1845,  87. 

,,  companies,  12. 

,,  ,,  rights,  27. 

Rays,  obstruction  of  sun’s,  136. 

Rebuilding,  77. 

Recommendation  of  lighting  surface  by  Morris,  3. 

,,  to  study  legal  works,  127. 

Reference,  advantages  of,  126. 

References,  126,  127. 

Reflector,  canopy,  6. 

Reflectors,  1,  6. 

Regulations  of  Education  Department,  1,  4. 

Removal  of  buildings,  80. 

>>  >>  jeopardises  ancient  lights,  46,  80,  81. 

,,  trees,  138. 

Renshaw  v.  Bean,  50,  53,  55,  60,  62,  66,  67. 

Rental  value  diminished,  132. 

Reports  of  Hurlstone  and  Norman,  25. 

Richard  I.,  8. 

Rights  of  tenant  for  life,  9. 

Roberts  v.  Macord,  80. 
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Rooms  facing  narrow  thoroughfares,  5. 

,,  made  unhealthy  by  quantity  of  light  and  air  being 
diminished,  116. 

,,  shadows  cast  in,  3. 

Royal  Institute  of  British  Architects,  Report  on  some  kind  of 
modification  of  existing  law,  128,  vii. 


S 

Sale  of  servient  tenement,  24. 

Scamozzi’s  laws  of  lighting,  3. 

Scott  v.  Pape,  77-80. 

,,  Lord  Justice  Cotton,  Lord  Justice  North,  Lord 

Justice  Bowen,  and  Lord  Justice  Fry’s  judgment, 
79. 

Screen,  erection  of,  135. 

Section  3 and  4 of  Prescription  Act,  12. 

Seeman’s,  Chief  Justice,  rule,  86. 

Selborne’s,  Lord,  remarks  in  the  case  of  City  of  London  Brewery 
Company  v.  Tennant,  115. 

Selling  value  affected,  132. 

Servient  owner,  points  to  enquire  into,  126. 

Settlement,  efforts  to  arrive  at  a,  127. 

Shadows  cast  in  room,  3. 

,,  thrown  by  buildings,  136. 

Sharman  v.  Steward,  140. 

Shop  windows,  view  of  goods  in,  18. 

Sign-boards,  18. 

Simper  v.  Foley,  81. 

Sky  uniformly  lighted,  assumption  that,  1. 

Skylights,  1,  2,  4. 

,,  alteration  of,  134. 

Slack  v.  Richmond  & Smyth,  138. 

Smith  v.  Baxter,  87. 

Smith  v.  Owen,  19. 

Smith  v.  Smith,  75. 

Specific  covenants  as  to  easements,  23. 

Statute  of  Limitations,  The,  8. 

Stokoe  v.  Singers,  50,  84. 

Straight  v.  Burn,  30,  36,  40. 

Substantially  injured  light,  132. 

Substitute  for  daylight,  133. 

Suffield  v.  Brown,  25. 
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Suggestions  by  Sir  William  Chambers,  1,  3. 

,,  Gwilt,  1,  3.  . 

Surveyors’  Institution,  Report  on  some  kind  of  modification  of  exist- 
ing land,  vii. 

Sury  Pigot,  7. 


T 

Table  I. , 16. 

„ II.,  19,  20. 

III.,  27. 

Tables  IV.’,  V.,  and  VI.,  45,  46,  82,  116. 

Table  VII.,  126,  132. 

„ VIII.,  133,  134. 

Tapling  v.  Jones,  39,  46-68,  70,  71,  112. 

,,  ,,  different  opinions  of  judges,  49. 

Temple  Chambers  Company  Ltd.,  case  against,  137. 
Tenant  v.  Goldwin,  24. 

Tenant  for  life  rights,  9. 

Tenterden’s,  Lord,  Act,  22. 

Theed  v.  Debenham,  70,  109-116. 

Thomas  v.  Thomas,  50,  66. 

Thoroughfares,  narrow,  5. 

Tiles,  glazed,  5. 

Tindal’s,  Chief  Justice,  holding,  37,  103. 

Top  lighting,  value  of,  4. 

Tree  obstruction,  140. 

Trees,  removal  of,  138,  140. 

Trial,  the,  126. 

Turner  v.  Spooner,  17. 

Twinberrow  v.  Braid,  133. 


u 

Use  for  which  light  enjoyed,  134,  135. 

,,  ,,  required,  118. 

Undertaking  as  to  damages,  141. 
Unhealthy  rooms,  120,  132,  133. 


V 

Value  of  diagrams,  133. 

,,  top  lighting,  4. 

Value,  selling,  affected,  132. 

Variations  of  the  plane  at  which  light  is  admitted  jeopardises  ancient 
lights,  46,  68-74. 
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Various  methods  of  estimating  injury,  89. 
Vertical  windows,  2. 

View  of  goods  in  shop  window,  18. 

,,  or  prospect  destroyed,  17,  18. 
Vitruvius,  laws  by,  2. 


W 

Walls  advanced  jeopardises  ancient  lights,  46,  77-80. 

,,  painted  light  colours,  5. 

Wandsworth,  case  at,  138. 

Warm  climates,  windows  for,  3. 

Warren  v.  Brown,  89-99,  104,  120. 

>>  ,,  appeal  from  Justice  Wright’s  decision,  93. 

)>  ,,  judgment  of  Lord  Justice  Romer,  the  Lord  Chief 

Justice,  and  Lord  Justice  Vaughan,  95-99. 
Wasson  & Fawell  v.  Pawson  & Leafs,  139. 

Weatherby  v.  Ross,  50. 

,,  ,,  Vice-Chancellor  Wood’s  holding,  50. 

Webb  v.  Bird,  15. 

Westbury’s,  Lord  Chancellor,  doubts,  25. 

Wheeldon  v.  Burrows,  24. 

White  v.  Bass,  25. 

White  glazed  bricks,  5,  116,  121. 

,,  „ tiles,  5,  116,  121. 

,,  light,  1. 

Willis’,  Justice,  remarks,  21. 

Wilmot’s,  Chief  Justice,  remarks,  8,  21. 

Wilson  v.  Townend,  50. 

Window  frames,  position  of,  5. 

,,  light,  early  acquisition  of,  8. 

,,  ,,  time  to  acquire  right  of, 

Windows,  alterations  of,  134. 

,,  covered  by  “creepers,”  138. 

,,  for  warm  climates,  3. 

,,  odd  number,  3. 

,,  overlooked,  16. 

,,  position  of,  3. 

,,  vertical,  2. 

Windsor  Castle  ballroom,  3. 

With  regard  to  air,  14,  15,  16. 

Witnesses,  good,  130. 

,,  nervous,  130. 
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Witnesses  breaking  down,  130. 

,,  fogged  in  Court,  131. 

,,  skilled,  131. 

Wood’s,  Vice-Chancellor,  holding,  19,  26,  50. 

Wood  Street,  Cheapside,  important  case,  Taplmg  v.  Jones,  39,  46-68. 
Worship  Street,  important  case  of  Home  and  Colonial  Stores  v.  Colls, 
99-106. 

Wren,  Sir  Christopher,  church  rebuilt  by,  33. 
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Yard  v.  Ford,  10. 

Yates  v.  Jack,  15,  96,  105,  108,  109,  112. 
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AS  JT  WAS. 


PLATE  I 


VIEW  TAKEN  FROM  ls7  FLOOR  WINDOW  AT  A HEIGHT 
OF  5'.  3"  FROM  FLOOR,  l' 0"  BACK  FROM  WINDOW. 


NOTE:  THE  EYE  5.3"  FROM  GROUND. 
THE  BODY  | '.O’  FROM  WINDOW. 


D/wrtillnoMeSoMi) 
ra,tav  brottr  > Attracts. 
LuwftTt  Cko/s  lCJ 


AS  IT  WAS 


PLA'l  E 2. 


LOSS  OF  SKY  60  PER  CENT. 


VIEW  TAKEN  FROM  ls.T  FLOOR  WINDOW  AT  A HEIGHT 
OF  5’. 3"  FROM  FLOOR,  To”  BACK  FROM  WINDOW 


NOTE:  THE  EYE  5' 3"  FROM  GROUND. 
THE  BODY  l'.  O''  FROM  WINDOW. 


AS  IT  WAS. 


PLATE  3 


VIEW  TAKEN  FROM  |s.t  FLOOR  WINDOW  AT  A HEIGHT 
OF  5.3"  FROM  FLOOR,  i'.O'  BACK  FROM  WINDOW 

D««lVtJlIltrifRc50N^  . 

tot  5!Btti  }Afcnm:i3. 

lwouAn.C»tuiTCJ 


AS  IT  IS 


PLATE  4. 


LOSS  OF  LIGHT  89  PER  CENT. 

VIEW  TAKEN  FROM  ls.T  FLOOR  WINDOW  AT  A HEIGHT 
OF  5.3  FROM  FLOOR.  I.  0 BACK  FROM  WINDOW. 

LwwAn'Tican  lCJ 


AS  IT  WAS. 


PLATE  5 


VIEW  TAKEN  FROM  SHOP  WINDOW  AT  A HEIGHT  OF 
5 3"  FROM  FLOOR  AND  1. 0"  BACK  FROM  WINDOW 


bfiKXt  SlBfM  }Akmtk.ia. 
Lwiatl  Ciecvn  [CJ 


AS  IT  IS. 


PLATE  £. 


LOSS  OF  SKY  TOTAL. 

VIEW  TAKEN  FROM  SHOP  WINDOW  AT  A HEIGHT  OF 
5.  3 FROM  FLOOR  AND  LO  BACK  FROM  WINDOW. 


Btunrf  5rati  JAkhtilB. 

LuOdATf  CKuTtCj 


PLATE  7. 
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VIEW 


PLAN 


lVmTUflIno*Be.5(»i^ 
fB.fkw  tope  Stow  /AtKNTrc.is. 
LuouAtr.  C»cumC,I 


PLATE  8. 
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— __ 
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PLAINTIFFS  PREMISES 


DIAGRAM  TAKEN  11.50  A . M . IS.T  APRIL  . 


UTuUntifBei*^ 
tarn  5n*i?  } 

UUM*Tf ZvcmLCJ 


Dkw  _ 

M.  ?W 

Luoubtl 


Akhtko, 


PLATE  9 


PLAINTIFFS  premises. 


DIAGRAM  TAKEN 


11.25  A.M.  I5.T  APRIL. 


C h.Keli.Lith 


D/WMtP.  flncutt  t . 
ru.fUv  .Vrwu  lAaumr^. 
Luonftrr  LBCuitCJ 


PLATE  10. 


D/vuTuKncifBtAxi) 
ro^Ntw  wiof4  irettj  >«rwras. 

Luwm  CieojilCJ 


VIEW  TAKEN  FROM  BEHIND  COUNTER  IN  SHOP  LOOKING  UP  THROUGH  SKYLIGHT. 


PLATE  12. 


RED  - LOST  RAYS. 

BLUE  - RAYS  NOT  AFFECTED. 
BLACK  - INTERCEPTED  RAYS. 


Dwojtca  IlncitR  t>wi\ . 
ra.tavlhuw*  5mti  fAamit 

LUOUATL  LBCUi  ICJ 


SECTION 


PLftTE-  ia. 


N?  7 KINGS  BENCH  WALK 


SECTION 


THE  BLUE  LINES  SHEW  THE  LINES  OF  LIGHT 
INTERFERED  WITH  . 

THE  RED  LINES  & HATCHING  SHEW  THE 
NEW  BUILDING. 

THE  INNER  TEMPLE  V.  TEMPLE 
CHAMBERS  COY  (LIMITED). 


PLftTE  I4-. 


SECTION 


THE  BLUE  LINES  SHEW  THE  LINES  OF  LIGHT 
INTERFERED  WITH  . 

THE  RED  LINES  & HATCHING  SHEW  THE 
NEW  BUILDING. 

THE  INNER  TEMPLE  V.  TEMPLE 
CHAMBERS  COY  (LIMITED). 


D/W5TUlHcXrtBC.>»t*a  . 

iw  Imw  Srau  fAacrtttttt. 
UwattuwslCj 


PLATE  15 
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, r-«OTO-l*TMO  »TXI*NlVAl.  9r  MOltOAN  E C 


jlack  v Richman  a Smyth 


PLATE  16. 


°2  House 


Floo* 


I ' moss  uf  overgrown 
\ oers  6.  bushes  entirely 
j ring  these  openings 


PLAINTIFF’S  BUILDING  — /_  ' DEFENDANT’S 
Section  A. A. 


table  shewing  rays  to  Light  to  Plaintiffs  Builoing 

AS  EXISTING  


HORIZONTAL  -| 

SEE  PLAN) 

VERTICAL  EAST  TO  XrEST^ 
SECTION  0.0  J 

VIATICAL  TO  SOUTH  eeST  } 
EXCLUSIVE  Or  COUTH  CAST  l 
UCMT  TO  ROOM  / 


§F 

180' 

46 . . 
total®  300* 


IF  OETENDANOTS  BUIlOlNGS  WEAE  ERECTED 

57 • 

rj* 

180 ' 


south  east  light 

. NOT  INTERFERED  WIT 

• * ijxsg  rn  (v  total  lighting  ea  rn  of  "309 J 


Chtrry  trms  wth  bronchus 
life  at  tong  A trunk  9 * diarry 


Soar  tree 
trunk  8” d in mr 


Pear  tree 
trunk  € "tiiatn 


elevation  of  PLAINTIFF'S  premises  LOOKING 
towards  Defendant's  Land  30™  May  1894 


e F Kill  »HOT0  ilTMO  H 


■ urn  »i!«n  t 


Lw-urFCipais 


^Aamrrcts. 


PLATE  17. 


CONSERVATORY 


Plaintiff's  Premises 


Defendant's  Building 


Section  E.  E. 


D*KHTwHoo«Btiai^ 

zu,tk*  Os*.t  5tm»  >A«cnm.ii. 

LUOUATT  Cocui  tcj 


ALDIN  & CP.  V.  LATIMER  CLARK  & C°-  Wmm/Mmrn^ 


PLATE  18 


DMUVt£HcKlffBe^Ol!i\ 

New  Orjk£  Sra^i, ) 


i Anemia*. 


SCALE.  OF  FEET 


PLATE  19 


PLATE  21 
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DwiMifidncimioN^ 

/m.Mu  Mwfi  yAflcHirtrs. 
Luiwatt.  OvcubTCJ 


WASSON  & TAWELL  V PAWSON  & LEAFS  LTP 


PLATE  22 
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LW7CD. 


COURT 


ftownrra  ffenifs 

rtiyo  WRiiON  t fjvru. 


'Konutt 

hugnt 


<XD  WIGHT 


OIP  BUILDING 


(TAhTirrs 

Ifeiari 


Rflmro. 

TftnU5E5j 


COURTING 

H0U3C 


COURT 


DEfW13 


COURT 


-niYCHtKr  level 

xenon  ai  line  a.a 


SECTION  ON  LINT  DO 


{pRonuco 

ttV  'UGHt 


So 

NU6HT 


HEIGHT  or 
OlD  WtWIG 


ixrwcyiMrs 

OLD  OUIUM1G 


HftHTiru  jj 


xenon  on  in  c c 


SECTION  ON  UHE  D D 


i.upoHTt  Circus  CCj 


c.r  miu 


* SOW,  PHOTO- LI  Two, 


1,'UPNIVAL  *»T  HOLBODH.C  C. 


PLATE  23 


c r.Kia  «•  utko  a.n/MmvAL  «*  HOLOcffN.r  c. 


fl.NI. 


COOKESLEY  V.  LORD  RUSSELL  OF  K1LLOWEN. 


PLATE  24. 
HPr  l 


Action  on  line 


X>  JL  f ■ db 


=?  or  fttt 


Bamk*  KiToiigcSotol . 

Z9.r\tv  Draw  5rartr  IAbcmttcm 
lllDOATt  Csfus.t.cJ 


'.v  l SO*l.  *“W0  l 'TMO  a.MinNIVAL  V HOLIORN.C  ' 


LEVY  BROS.  V.  HARRISON 


PLATE  26. 


Gbound  Hooa  Hwt 


BLACK  LINES  INDICATE  PLAINTIFFS  OLO  PREMISES 
BLUE  LINES  INDICATE  PLAINTIFFS  NEW  PREMISES. 
RED  LINES  INDICATE  DEFENDANTS  PREMISES. 


PLATE  27. 


BROWN  V MORRIS  & SONS. 


wcpciio 


PBCPOSID  HUGH! 


ORIGINAL 


Kill  ft  SOU,  PHOTO -LI  TMO,  F U R N I VAL  S'  HOIBORN,  EG 


Practical  Books 


ON 


Building,  Architecture, 
Sanitation  & Decora  i ion, 

PUBLISHED  AND  SOLD  BY 

B.  T.  BATSFORD,  94.  High  Holborn, 

LONDON. 

The  books  in  this  list  are  marked  at  net  ^ ^iso^t  pricey  and 
will  be  forwarded  carriage  tree  on  receipt  ol  remittance.  __ 

B U1 L D 1 N cT SPECIFICAtI O NS7  TT  tiT  u7e~  Af  ~ Arc i n - 

tects"  Surveyors,  Builders,  he.  Comprising  the  Complete 
Specification  of  a Large  House,  Stables,  Conservatory  ^ 
consisting  of  7 U numbered  clauses;  also  numerous  clauses 
relatino-  to  special  Classes  of  Buildings,  as  AVarehouses,  Shop- 
Frontsf  Public  Baths,  Schools,  Churches  Public  Houses, 
etc.  he.,  and  Practical  Notes  on  all  Trades  and  Sections, 
o-iving  many  small  but  practical  points  generally  acquired  on  y 
by  experience.  By  John  Leaning,  F.S.I.,  Author  of  “ Quantity 
Surveying,”  he.  Containing  upwards  of  6d0^  pages  ol 
Text,  including  some  150  Illustrations.  Large  8vo,  cloth. 
Price  18s  Net  [Just  published. 

..  Up  Las  treated  the  construction  of  his  mrdel  in  a thoroughly  practical  and  workman- 

subject  on  tbis  subject,  and  one  which  must  become  a standard  work. 

— The  British  Architect. 

ESTIMATING  A Method  of  Pricing  Builders  Quantities 
for  Competitive  AA^ork.  By  George  Stephenson.  Shoving 
how  to  price,  without  the  use  of  a Price  Booh,  the  Estimates 
of  the  work  to  be  done  by  the  Bricklayer,  Mason,  Carpenter, 
Ironmonger,  Painter,  he.,  he.  Fourth  Edition,  the  Prices 
carefully  revised.  Crown  8vo,  cloth.  Price  6s.  6 d.  Net  5s.  6 d. 

“The  author,  evidently  a man  who  has  had  experience,  enables  everyone  to  enter  as 
it  were,  into  a builder’s  office  and  see  how  schedules  are  made  out.  The  novice  will  find  a 
good  many  ‘ wrinkles  ’ in  the  book.”— Architect. 

REPAIRS  How  to  Measure  and  Value  them.  A Hand- 
" book  for  the  use  of  Builders,  Decorators,  he,  By  the 
Author  of  “ Estimating.”  Third  Edition,  the  prices  carefully 
revised  to  1901.  Crown  8vo,  cloth.  Price  3s.  6 d.  Net  3s. 

[Just  published. 

“ * Repairs  ’ is  a very  serviceable  handbook  on  the  subject.  A good  specification  is 
riven  by  the  author,  and  then  he  proceeds  from  the  top  floor  downwards,  to  show  how 
to  value  the  items.  The  modus  eperandi  is  simple  and  soon  learnt.” — The  Building  News. 
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I* ii' in  Edition  (26th  Thousand),-  Revised  and  greatly  Enlarged. 
Approved  by  the  Science  and  Art  Department. 

BUILDING  CONSTRUCTION  AND  DRAWING. 

A Text-Book  on  the  Principles  and  Practice  of  Con- 
struction. Specially  adapted  for  Students  in  Science  and 
technical  Schools.  First  Stage,  or  Elementary  Course. 
By  Charles  F.  Mitchell,  Lecturer  on  Building  Construc- 
tion at  the  Polytechnic  Institute,  London.  360  pp.  of  Text, 
with  nearly  950  Illustrations,  fully  dimensioned.  Crown 
8 vo,  cloth.  Price  3s.  Net  2s.  6 <1. 

A.V  EXCELLENT  AND  TRUSTWORTHY  LITTLE  TREATISE,  PREPARED  AND  ILLUSTRATED 
IN  A VERY  THOROUGH  AND  PRACTICAL  SPIRIT.” — The  Builder. 

“ It  seems  to  have  most  of  the  advantages  of  Yols.  1 and  2 of  Bivington’s  ‘ Building 
construction,  with  the  additional  ones  of  cheapness  and  conciseness,  and  appears  to  be 
thoroughly  practical.  Mr.  J.  '1\  Hurst , Author  0/ the  “ Surveyor's  Handbook 

...  The  book  is  a model  of  clearness  and  compression,  well  written  and  admirably 
n U-Si  . a ana  to  be  the  hands  of  every  student  of  building  construction.” — The 

Builder  (Oct.  13th,  1900). 

compendium  of  the  trades  connected  with  building  in  their  constructive  aspect, 
Mr.  Mitchell’s  book  will  be  found  of  much  service.  . . . The  illustrations  are  accurate 
and  clear,  every  part  having  the  dimensions  figured.” — Building  News. 

Third  Edition,  thoroughly  Revised  and  greatly  Enlarged 
to  date  (1901).  (11th  Thousand.) 

BUILDING  CONSTRUCTION.  Advanced  and  Honours 
Courses.  By  Charles  F.  Mitchell.  For  the  use  of  Students 
preparing  for  the  Examinations  of  the  Science  and  Art 
Department,  the  Royal  Institute  of  British  Architects, 
the  Surveyors'  Institution,  the  City  Guilds,  Ac  , Ac.  Con- 
taining 620  pp.  of  Text,  with  600  Illustrations,  fully  dimei 
sioned,  many  being  full-page  or  double  plates  of  examples,  with 
constructional  details  specially  drawn  for  this  edition.  Crown 
8 vo,' cloth.  Price  5s.  Gd.  Net  4s.  6c/. 

“ Mr.  Mitchells  two  books  form  unquestionably  the  best  guide  to  all  the  mechanical 
part  of  architecture  which  any  student  can  obtain  at  the  present  moment.  In  fact,  so  far 
as  it  is  possible  for  any  one  to  compile  a satisfactory  treatise  on  building  construction,  Mr. 
Mitchell  has  performed  the  task  as  well  as  it  can  be  performed." — The  Builder. 

THE  CONDUCT  OF  BUILDING  WORKS  AND 
THE  DUTIES  OF  A CLERK  OF  WORKS. 

A Handy  Guide  to  the  Superintendence  of  Building 
Operations.  By  J.  Leaning,  Author  of  “ Quantity  Sur- 
veying,” “ Specifications,”  Ac.  Containing  140  pp.  of  Text, 
with  large  folding  Plate.  Small  crown  8vo,  cloth.  Price 
2s.  Gd.  Net  2.s.  2d. 

WOOD  : Its  Use  as  a Constructive  Material.  By  W. 
Stevenson,  Author  of  “The  Trees  of  Commerce.”  Containing 
50  Illustiations.  Crown  8vo,  cloth.  Price  4s.  6d.  Net  4s. 
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DRY  ROT  IN  TIMBER.  By  W.  H.  Bidlake,  A.R.I.B.A. 

With  numerous  Diagrams.  8vo,  cloth.  Price  Is.  G d. 
STRESSES  AND  THRUSTS.  A Text-Book  for  Architec- 
tural Students.  By  G.  A.  T.  Middleton,  A.R.I.B.A.  Second 
Edition,  revised,  containing  new  chapters  on  the  Method  of 
Designing  a Steel  Lattice  Girder  and  of  a Steel  Segmental 
Rook  With  150  Illustrative  Diagrams  and  Folding  Plates. 
8vo,  cloth.  Price  5s.  Net  4s. 

•‘The  two  systems  of  arriving  at  stresses  in  girders  are  explained  together,  and  the 
graphic  method  is  dealt  with  in  the  latter  part  of  the  book  with  great  clearness,  and  makes 
it  useful  to  Architects,  Engineers,  and  Students.” — The  Engineer. 

DANGEROUS  STRUCTURES.  A Handbook  for  Prac- 
tical Men.  By  Geo.  H.  Blagrove,  Author  of  “ Shoring,  and 
its  Application.”  Crown  8vo,  cloth.  Price  3 s.  Net  2s.  Gd. 

Contents. — Chapter  I.  Foundations;  II.  Walls  and  Piers; 
III.  Roofs;  IV.  Arches ; V.  Loft}’  Structures;  VI.  Stone  Lintels; 
Vli.  Timber  Beams  ; VIII.  Ties;  IX.  Struts;  X.  Theory  of  Shoring. 
“We  recommend  this  hook  to  all  young  Architects  and  Students  of  Building.'’ 

The  Architect. 

TREATISE  ON  SHORING  AND  UNDERPINNING, 

and  generally  dealing  with  Dangerous  Structures.  By  C.  H. 
Stock,  Architect  and  Surveyor.  With  numerous  Illustrations 
on  10  Lithographic  Plates.  Third  Edit.,  thoroughly  revised 
by  F.  R.  Farrow,  F.R.I.B.A.,  with  additions.  Large  8vo, 
cloth.  [In  preparation. 

“ The  treatise  is  a valuable  addition  to  the  practical  library  of  the  architect  and 
builder.  It  will  supply  a useful  guide  to  those  requiring  to  pass  the  new  examination  of 
theR.I.B.A.,  and  tne  author  has  with  this  intention,  made  his  compilation  as  compre- 
hensive as  possible.  We  heartily  recommend  it  to  ail  readers.”— Building  News. 

FORTY  PLATES  ON  BUILDING  CONSTRUCTION. 

— Including  Brickwork,  Masonry,  Carpentry,  Joinery,  Plumb- 
ing, Constructional  Ironwork,  Ac.,  Ac.  By  C.  F.  Mitchell. 
Revised  by  Technical  Teachers  at  the  Polytechnic  Institute. 
The  size  of  each  Plate  is  20  in.  by  12  in.  Price,  in  sheets, 
5s.  0 d.  net;  or  bound  in  cloth.  Price  10s.  Gd.  Net  8s.  Gd. 
ARCHITECT’S  JOINERY  AND  ITS  ORNAMEN- 
TATION. By  F.  A.  Fawkes.  With  63  full-page  Photo- 
graphic Plates,  exhibiting  very  numerous  examples  of  plain 
and  enriched  Mouldings,  Architraves,  Doors,  Over-Doors, 
Panelling,  Mantels,  Over-Mantels,  Ac.  New  and  enlarged 
Edition.  Large  4to,  fancy  boards.  Price  5s.  net. 
CONCRETE:  ITS  USE  IN  BUILDING.  By  Thomas 
Potter.  Second  Edition,  greatly  enlarged.  Containing 
500  pp.  of  Text,  and  100  Illustrations.  2 vols.,  crown  8vo, 
cloth.  Price  7s.  Gd.  Net  Gs.  3d. 

This  work  deals  with  walls,  paving,  roofs,  floors,  and  other  details  of 
Concrete  Construction,  and  fully  describes  the  latest  methods  for  ren- 
dering buildings  fire-proof. 

“ A very  useful  treatise  on  Concrete,  and  its  practical  application  to  building." 

The.  Building  Nous. 
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PROFESSOR  BANISTER  FLETCHER’S  VALUABLE  TEXT  BOOKS  FOR 
ARCHITECTS  AND  SURVEYORS. 

Arranged  in  Tabulated  Form  and  fully  indexed  for  ready  reference. 

QUANTITIES.  A Text-Book  for  Surveyors  in  tabulated  form. 
Explanatory  of  the  best  methods  adopted  in  the  measurement 
of  builders’  work,  and  containing  many  useful  hints  and 
much  valuable  information.  Sixth  Edition,  thoroughly 
revised  and  enlarged,  to  which  is  added  an  example  of  the 
complete  Taking-off,  Abstracting,  and  Billing  in  all  Trades 
of  an  Entrance  Lodge,  of  which  the  Plans,  Elevations,  and 
Sections  are  given.  With  16  Lithographic  Plates  and  numerous 
Illustrations  in  the  text.  Cr.  8vo,  cloth.  Price  7 s.  6 d.  Net  6s. 

The  most  Complete,  Concise,  and  Handy  Work  on  the  Subject. 

“ It  is  no  doubt  the  best  work  on  the  subject  extant.” — The  Builder. 

“ A safe,  comprehensive,  and  concise  text-book  on  an  important  technical  subject.  We 
imagine  few  Surveyors’  or  Architects’  shelves  will  be  without  it,.”—  British  Architect. 

“ A good  treatise  by  a competent  master  of  his  subject.” — The  Building  News. 

“ Of  the  greatest  practical  value  to  carpenters  and  joiners,  treating  as  it  does  of  a 
subject  by  no  means  too  well  understood  by  practical  hands.” — Carpenter  and  Builder. 

DILAPIDATIONS.  Fifth  Edition,  revised  and  enlarged, 
with  all  the  most  recent  Legal  Cases  and  Acts,  the  legal  por- 
tion revised  by  E.  Uttermare  Bullen,  Esq.,  Barrister-at-Law. 
Crown  8 vo,  cloth.  Price  6s.  6c/.  Net  5s.  6c/. 

“ An  excellent  compendium  on  the  Law  and  Practice  of  the  subject." — Builder. 

LIGHT  AND  AIR.  With  Methods  of  Estimating  Injuries, 
Reports  of  most  recent  Cases,  Ac.  Fourth  Edition,  revised  and 
enlarged  to  date,  with  many  Coloured  Diagrams,  including 
examples  new  to  this  Edition,  Ac.  Crown  Svo,  cloth.  Price 
6s.  6c/.  Net  5s.  6c/.  [/«  the  press. 

“ By  far  the  most  complete  and  practical  text-book  we  have  seen.  In  it  will  be  found 
the  cream  of  all  the  legal  definitions  and  decisions."— Building  News. 

VALUATIONS  AND  COMPENSATIONS.  A Text-Book 
on  the  Practice  of  Valuing  Property,  and  the  Law  of  Compen 
sations  in  relation  thereto.  Second  Edition,  rewritten  and 
enlarged  by  Banister  F.  Fletcher,  A.R.I.B.A.,  and  H. 
Phillips  Eletciier,  A.R.I.B.A.,  with  Appendices  giving  Forms, 
Ac.,  and  many  new  Valuation  Tables.  Crown  Svo.  Price 
6s.  6c/.  Net  5s.  6c/.  [Just  published. 

“Very  useful  to  students  preparing  for  the  examination  of  the  Surveyors’  Institution.” 
— Surveyor. 

ARBITRATIONS.  Second  Edition,  revised  in  accordance 
with  the  New  Arbitration  Act  and  giving  the  Act  in  full, 
with  an  Appendix,  giving  all  the  necessary  Forms.  Crown 
Svo,  cloth.  Price  5s.  6d.  Net  4s.  6 </. 

Arbitrations,’  by  Professor  Banister  Fletcher,  is  a second  edition  of  another  well- 
known  and  invaluable  surveyors’  text-book,  and  their  republication  will  be  hailed  with 
satisfaction  by  a wide  circle  of  readers.’’— The  Building  News. 


PROFESSOR  BANISTER  FLETCHER’S  VALUABLE  TEXT-BOOKS  FOR 
ARCHITECTS  AND  SURVEYORS. — continued. 

THE  LONDON  BUILDING  ACTS,  1894-98.  Comprising 
the  1894  Act,  printed  in  exienso,  and  the  Amendment  Act, 
1898,  together  with  a full  Abstract  giving  all  the  Sections  of 
the  1894  Act  which  relate  to  building,  set  out  in  Tabular  Form 
for  easy  reference,  and  an  Introduction  showing  the  leading 
alterations  made  by  the  Act,  together  with  the  various 
Sections  of  Acts  unrepealed,  and  the  latest  Bye-Laws  and 
Regulations,  also  abstracts  of  the  latest  decisions,  cases, 
Ac.  Third  Edition,  revised  to  date  (1901).  With 
23  Coloured  Plates,  showing  the  thickness  of  walls,  plans  of 
chimneys,  Ac.  Crown  Svo,  cloth.  Price  6s.  6 d.  Net  5s.  6</. 

\Just  published. 

“ It  is  the  Law  of  Building  for  London  in  one  volume." — Architect. 

“ The  Abstract  of  the  portion  of  the  Act  relating  to  building  is  very  useful  as  a finger- 
post to  the  Sections  in  which  the  detailed  regulations  in  regard  to  various  operations  of 
building  are  to  be  looked  for — an  assistance  the  more  desirable  from  the  fact  that  the  Act  is 
by  no  means  well  or  systematically  arranged.” — The  Builder. 

“ Illustrated  by  a series  of  invaluable  coloured  plates,  showing  clearly  the  meaning  of 
the  various  clauses  as  regards  construction." — The  Surveyor. 

The  most  Complete  and  Valuable  IV ork  ever  issued  on  any  Craft. 

P LASTE  R I N G— PLAIN  AND  DECORATIVE.  A 

Practical  Treatise  on  the  Art  and  Craft  of  Plastering  and 
Modelling.  Including  full  descriptions  of  the  various  Tools, 
Materials,  Processes  and  Appliances  employed.  With  over 
50  full-page  Plates,  and  about  500  smaller  Illustrations  in 
the  Text.  By  William  M illar.  With  an  Introduction  by 
(4.  T.  Robinson,  F.S.A.  Second  Edition  revised.  Thick  4to, 
cloth,  containing  600  pages  of  Text.  Price  18s.  net. 

“This  new  and  in  many  senses  remarkable  treatise.  . . . Unquestionably  contains  an 

immense  amount  of  v&hiMe  first-hand  information.  . . . ‘Millar  on  Plastering’  may 

be  expected  to  be  the  standard  authority  on  the  subject  for  many  years  to  come.  . . . 

A truly  monumental  work.” — The  Builder. 

“ So  vast,  it  might  be  called  an  encyclopaedia  of  plastering.  . . The  book  is  of  phe- 
nomenal CHEAPNESS  AND  INTEREST,  AND  WE  CORDIALLY  RECOMMEND  IT.” — The  Architect. 

THE  PLUMBER  AND  SANITARY  HOUSES.  A Prac- 
tical Treatise  on  the  Principles  of  Internal  Plumbing  Work  ; 
or  the  best  mesms  for  effectually  excluding  Noxious  Gases 
from  our  Houses.  With  a Chapter  on  Cowl  Testing.  By  S. 
Stevens  Hellyer.  Sixth  Edition  (1 900),  revised  and  enlarged. 
Containing  30  lithographic  Plates  and  262  woodcut  Illustra- 
tions. Thick  royal  8vo,  cloth.  Price  12s.  6d.  Net  10s.  6(f. 

“Th«  Sixth  Edition  is  an  exhaustive  treatise  on  the  subject  ol  House  Sanitation, 
comprising  all  that  relates  to  Drainage,  Ventilation,  and  Water  Supply  within  and  apper- 
taining to  the  house,  not  only  pointing  out  what  are  the  best  methods  and  apparatus,  but 
also  showing  what  appliances  should  lie  avoided,  and  the  reasons  for  ami  against.”— 
Journal  of  the  Royal  Institute  of  British  Architects. 

“ The  best  Treatise  existing  on  Practical  Plumbing.”— Builder. 
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PUMPS:  THEIR  PRINCIPLES  AND  CONSTRUC- 
TION. A Series  of  Lectures  delivered  at  the  Regent  Street 
i olyteclmic.  By  J.  Wright  Clarke.  With  73  Illustrations. 
8vo,  cloth.  Price  2s.  6 d.  Net  2s.  2d. 

HYDRAULIC  RAMS:  THEIR  PRINCIPLES  AND 
CONSTRUCTION.  By  J.  Wright  Clarke.  With  an 
Account  of  some  Experiments  carried  out  by  the  Author  at 
the  Polytechnic  and  in  various  parts  of  the  country.  Illus- 
trated by  36  Diagrams.  8vo,  cloth.  Price  2s. 

HOU^E  DRAINAGE.  A Handbook  for  Architects  and 
Building  Inspectors.  By  G.  A.  T.  Middleton,  A.R.I.B.A., 
Author  of  “Stresses  and  Thrusts.”  Second  Edition, 
revised.  Illustrated  by  22  Plates  and  Diagrams.  Crown 
8vo,  cloth.  Price  3s.  (id.  Net  3s. 

“ In  this  little  hook  Mr.  Midilleton  enunciates  die  accepted  principles  of  House 
Drainage.  . . . The  diagrams  are  drawn  to  a good  scale.” — Building  News. 

A thoroughly  comprehensive  find  np-tn-d  itc  Treatise. 
SANITARY  ENGINEERING.  A Practical  Treatise  on  the 
Collection,  Removal  aiid  Final  Disposal  of  Sewage,  and  the 
Design  and  Construction  of  Works  of  Drainage  and  Sewerage, 
with  special  chapters  on  the  Disposal  of  House  Refuse  and 
Sewage  Sludge,  and  numerous  Hydraulic  Tables,  Formulae 
and  Memoranda,  including  an  extensive  Series  of  Tables  of 
Velocity  and  Discharge  of  Pipes  and  Sewers.  By  Colonel 
E.  C.  S.  Moore,  R.E.,  M.S.I.,  Author  of  “Sanitary  Engineer- 
ing Notes,”  Ac.  Second  Edition,  thoroughly  revised  and 
greatly  enlarged.  Containing  830  pp.  of  Text,  140  Tables, 
860  Illustrations,  including  92  large  Folding  Plates.  Large 
thick  8vo.  Price  32s.  net.  \_Just  published. 

“ It  is  a great  book,  involving  infinite  labour  on  the  part  of  the  author,  and  can  be 
recommended  as  undoubtedly  the  standard  work  on  the  subject.  . . . The  illustrations 

are  most  clearly  drawn  and  reproduced,  and  the  folding  plates  models  of  what  such 
plates  ought  to  be.” — The  Builder. 

“.  . . The  book  is  indeed  a full  and  complete  epitome  of  the  latest  practice  in 

sanitary  engineering,  and  no  one  interested  in  sanitation  can  afford  to  he  without  a copy 
of  so  comprehensive  a manual.  . . . As  a Book  of  Reference  it  is  Simply 

Indispensable.” — The  Public  Health  Engineer. 

“ A work  of  reference  which  must  find  its  way  into  eveiy  sanitary  engineer’s  library. 

. . . We  know  of  no  single  volume  which  contains  such  a mass  of  well-arranged 

information.  It  is  encyclopaedic  and  should  take  its  place  as  the  standard  book  on  the 
•wide  and  important  subject  with  which  it  deals.” — The.  Surveyor. 

HOT  WATER  HEATING,  on  the  Low-Pressure 
System.  Comprising  the  Principles  involved  ; an  Explana- 
tion of  the  Apparatus  and  its  Parts  ; also  its  application  to 
Buildings  of  Various  Kinds.  By  F.  A.  Fawkes,  Author  of 
“Horticultural  Buildings.”  With  32  Illustrations.  12mo. 
Price  Is. 
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WATERWORKS  DISTRIBUTION.  A Practical  Guide  to 
the  Laying  Out  of  Systems  of  distributing  Mains  for  the 
Supply  of  Water  to  Cities  and  Towns.  By  J.  A.  McPherson, 
A.M.Inst.C.E.  Fully  illustrated  by  19  Diagrams  and  103 
other  Illustrations,  together  with  a Large  Chart  (39"  x 20") 
of  an  Example  District,  showing  the  Details  and  general 
Outlines  of  Distribution.  Large  crown  8vo,  cloth.  Price 
6s.  net. 


THE  PRINCIPLES  OF  PLANNING.  An  Analytical 
Treatise  for  the  Use  of  Architects  and  others.  By  Percy 
L.  Marks,  Architect.  With  Notes  on  the  Requirements  of 
Different  Classes  of  Buildings,  and  on  Aspect,  Privacy,  Roomi- 
ness, &c.  AVith  80  Plans  (mostly  full-page),  mainly  of 
Important  modern  Buildings  by  well-known  architects.  Large 
8 vo,  cloth  gilt.  Price  6s.  net.  [Just  published. 

" It  will  be  found  a suggestive  and  useful  book  on  the  subject.  The  leading  idea  is  to 
show  the  principles  of  planning  in  close  theoretical  and  practical  association.  The  author 
illustrates  his  subject  with  a considerable  number  of  plans.” — British  Architect. 


relating  to  the 


PRACTICAL  GASFiTTING.  A Handbook 

Distribution  of  Gas  in  Service  Pipes,  the  Use  of  Coal  Gas, 
and  the  best  Means  of  Economizing  Gas  from  Main  to 
Burner.  By  Walter  Grafton,  F.C.S.,  Chemist  at  the 
Beckton  Works  of  the  Gas  Light  and  Coke  Co.  AA7ith  143 
Illustrations.  Large  crown  8vo.  Price  5s.  net.  [Jiist published. 

" The  author  is  a recognised  authority  upon  the  subject  of  gas  lighting,  and  gas-fitters 
and  others  who  intend  to  study  gas  fitting  in  practicaldeta.il  will  find  the  book  most 
serviceable.  — The  Builder. 

" Ga slitters  and  others  wall  appreciate  the  very  able  and  practical  manner  in  which  this 
important  subject  is  dealt  wath,  and  wall  derive  much  benefit  from  a careful  perusal  of  so 
excellent  a treatise.’  — Piumber  and  Decorator. 


COUNTRY  HOMES.  A Series  of  Illustrations  of  Modern 
English  Domestic  Architecture,  including  Examples  by 
L.  J.  Max,  Mervyn  Macartney,  Arnold  Mitchell,  Ernest 
Newton,  C.  F.  A.  Voysey,  Halsey  Ricardo,  E.  Guy  Dawber, 
C.  H.  B.  Quenuell,  Wimperis  and  Arber,  and  other  architects. 
Containing  50  Photo- lithographic  and  Ink-photo  Plates. 
Small  folio.  Price  15s.  net. 

The  above  plates  have  been  specially  selected  from  the  Professiona 
•Journal8  of  the  last  few  years,  as  illustrating  typical  examples  of  our 
English  Country  Houses,  designed  by  leading  architects 

NEW  COTTAGE  HOMES  AND  DETAILS.  Containing 
nearly  2oO  designs,  showing  plans,  elevations,  perspective 
views,  and  details  of  low-priced,  medium,  and  first-class 
Cottages,  Villas,  Town  and  Country  Houses,  Farmhouses 
Buildings,  &c.  With  1,500  detail  Drawings  and  descriptive 
Letterpress.  By  Messrs.  Palliser,  Architects,  U.S.A 
imp.  4 to,  bound.  Price  15s.  net. 
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rh armingly  Illustrated  Anal;, sis  of  Elizabethan.  Architecture 

EAF1LaYm5ENAISSANCE  ARCHITECTURE  IN  ENG- 
LAND. An  Historical  and  Descriptive  Account  of  the 

ludor,  Elizabethan  and  Jacobean  Periods,  1500 1G25  By 

J.  Alfred  Gotch,  F.S.A.,  Author  of  “ The  Architecture  of 
tlie  Renaissance  in  England,”  etc.  With  88  photographic 
and  other  Plates  and  230  Illustrations  in  the  Text  from 
Drawings  and  Photographs.  Large  8vo,  cloth.  Price  21s.  net. 
Illustrated  Prospectus  post  free  on  application.  [Just  published. 

Tins  work  is  quite  independent  and  distinct,  both  in  plan  and  illus- 
tration, from  the  author’s  larger  work,  and  is  in  no  sense  a reduced  or 
cheaper  edition  of  it. 

THE  ARCHITECTURE  OF  THE  RENAISSANCE  IN 

ITALY.  A General  View  for  the  Use  of  Students  and 
Others.  By  A illiam  J.  Anderson,  A.R.I.B.A.  Containing  64 
full-page  Plates,  mostly  reproduced  from  Photographs,  and  98 
Illustrations  in  the  Text.  Third  Edition,  reprinted  from  the 
second  revised  and  enlarged  Edition.  Large  8vo,  cloth. 
Price  12s.  6d.  net. 

A delightful  and  scholarly  book,  which  should  prove  a Doon  not  only  to  architects 
and  students,  but  also  to  clients  of  ‘ the  profession.’  Journal  R.I.B.A. 

BUNGALOWS  AND  COUNTRY  RESIDENCES.  A 

Series  of  Designs  and  Examples  of  Recently  Executed  Works. 
By  R.  A.  Briggs,  F. R.I.B.A.  Fifth  and  Enlarged  Editioi 
containing  47  Photo-lithographic  Plates,  many  of  which  are 
new  to  this  Edition,  with  descriptions,  including  Prices,  from 
estimates  revised.  4to,  cloth.  Price  12s.  6 d.  Net  10s.  Gd, 

“ The  views  given  embrace  such  a variety  of  style,  and  such  charm  of  treatment,  both 
internal  and  external,  that  he  would  be  hard  to  please  who  could  not  find  among  them  a 
design  of  a cottage  or  bungalow  to  suit  both  his  pocket  and  his  aesthetic  tastes." 

St.  James's  Budget. 

The  Student's  Handy  Manual  of  the  Orders  of  A rchitecture. 

THE  ORDERS  OF  ARCHITECTURE.  Greek,  Roman 
and  Italian.  Selected  from  Normand’s  Parallels  and  other 
Authorities,  with  six  Original  Plates,  specially  prepared  for 
this  Work.  Edited  with  Notes  by  R.  Phene  Spurs,  F.S.A., 
to  which  has  been  added  an  illustrated  account  of  the  origin 
of  the  Orders.  Fourth  Edition.  Revised  and  Enlarged.  Con 
taining  26  Plates  ; several  new  to  this  Edition.  Imperial  4to, 
cloth.  Price  10s.  Gd.  Net.  8s.  Gd.  [Just  published. 

“A  most  useful  work  for  architectural  students.” — British  Architect. 

DICTIONARY  OF  TERMS  USED  IN  ARCHITEC- 
TURAL DESIGN  AND  BUILDING  CONSTRUC- 
TION. Giving  Practical  Descriptions,  with  Technical 
Details  of  the  various  subjects,  and  French  and  German 
equivalents  for  the  various  terms.  By  R.  S.  Burn,  Architect, 
Containing  300  pp.  of  Text  and  38  full-page  Plates.  Large 
8vo,  cloth.  Price  5s,  Net  4s. 
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A HISTORY  OF  ARCHITECTURE  FOR  THE 

STUDENT,  CRAFTSMAN  AND  AMATEUR. 

Being  a Comparative  View  of  the  Styles  of  all  Architecture 
from  the  Earliest  Period.  By  Banister  Fletcher,  F.R.I.B.A., 
late  Professor  of  Architecture  in  King’s  College,  London,  and 
Banister  F.  Fletcher,  A.R.I.B.A.  Containing  650  pp., 
with  253  full-page  Plates,  128  of  which  are  reproduced  from 
large  photographs,  and  the  remainder  from  drawings  specially 
made,  giving  analyses  of  buildings  and  constructive  and 
ornamental  detail,  comprising  in  all  1,300  Illustrations. 
Fourth  Edition,  thoroughly  revised,  newly  illustrated,  and 
greatly  enlarged.  Demy  8vo,  handsomely  bound  in  cloth 
gilt,  from  a special  design  by  R.  Anning  Bell.  Price  21s. 
net.  [Just  published. 

Par  excellence  The  Student's  Manual  ok  the  History  of  Architecture.” — The 
Architect. 

“.  . . It  is  concisely  written  and  profusely  illustrated  by  plates  of  all  the  typical  build- 
ings of  each  country  and  period.  . . . AVill  fill  a void  in  our  Literature.” — Building  News. 
“ . . . As  complete  as  it  well  can  be.” — The  Times. 


Adopted  as  the  Text-book  by  the  Surveyors’  Institution. 
FARM  BUILDINGS  : Their  Construction  and  Arrangement. 
By  A.  Dudley  Clarke,  F.S.I.  Third  Edition,  revised  and  much 
enlarged.  With  new  chapters  on  Cottages,  Homesteads  for 
Small  Holdings,  Iron  and  Wood  Roofs,  Repairs  and  Materials, 
Notes  on  Sanitary  Matters,  Ac..  With  52  full-page  and  other 
Illustrations  of  plans,  elevations,  sections,  details  of  construc- 
tion, Ac.  Crown  8vo,  cloth.  Price  6s.  net. 

“ A book  written  from  a practical  standpoint.  ...  The  plans  are  excellent.’'—  Builder 
Loth  for  the  construction  of  new  and  the  modernising  of  old  buildings  the  book  mav 
l»e  consulted  with  the  fullest  confidence.”— Land  Agents'  Record 

STABLE  BUILDING  AND  STABLE  FITTING.  A 

Handbook  for  the  Use  of  Architects,  Builders,  and  Horse 
Owners.  By  Byng  Giraud,  Architect.  With  56  Plates  and 
72  Illustrations  in  the  Text.  Square  crown  8vo  cloth. 
Price  7s.  Qd.  Net  6s. 

Con i ents.  I.  General  Remarks;  II.  Planning  and  Arrangement- 
IIL  Construction ; IV.  Drainage  ; V.  Paving  ; VI.  Ventilating  ■ 
V II.  Fittings  and  Details.  ° 

" Contains  a great  deal  of  varied  and  useful  information  on  the  subject  stored  up  within 
a small  compass  . Mr.  Giraud  has  had  a wide  and  varied  experience  and  he  h'i" 

gnen  it  ou.^  for  t,le  belle.flt  01  others  ill  a way  which  cannot  fail  to  make  it  most  thoroughly 
useful  to  al  practically  interested  in  the  matter. British  Architect.  ° J 

HORTICULTURAL  BUILDINGS:  Their  Construction 
Heating,  Interior  Fittings,  Ac.  By  F.  A.  Fawkes.  Con- 
taining 300  pages  of  text  and  123  Illustrations.  Crown  8vo 
paper  cover.  Price  Is. 

LINEAR  PERSPECTIVE.  By  G. A. T. Middleton,  A.R. I.B  A 
Author  of  “Stresses  and  Thrusts,”  Ac.  Containing  17  illus- 
trations. Crown  8vo,  paper  boards.  Price  Is 

~ » 
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ALPHABETS  OLD  AND  NEW.  Containing  over  150 
complete  Alphabets,  50  series  of  Numerals,  and  numerous 
facsimiles  of  Ancient  Dates,  Arc.,  for  the  use  of  Craftsmen, 
Designers,  and  all  Art  Workers,  with  an  Introductory  Essay 
on  “Art  in  the  Alphabet.”  By  Lewis  F.  Day,  Author/ 
“ Nature  in  Ornament,”  Arc.  Crown  8vo.  Price  3.?.  6 d.  net. 

“It  goes  without  saying  that  whatever  Mr.  Batsford  publishes  and  Mr.  Day  has  to  do 
with  is  presented  in  a good  artistic  form,  complete,  and  wherever  that  is  pos  lble 
graceful.’ — The  Magazine  of  Art. 

A HANDBOOK  OF  ORNAMENT.  With  300  Plates, 
containing  about  3,000  Illustrations  of  the  Elements  and  the 
application  of  Decoration  to  Objects.  By  F.  S.  Meyer,  P: 
fessor  at  the  School  of  Applied  Art,  Karlsruhe.  Third  English 
Edition,  revised  by  Hugh  Stannus,  Lecturer  on  Applied  Art 
at  the  National  Art  Schools,  South  Kensington.  Thick  Svo, 
cloth  gilt.  Price  12s.  6d.  Net  10.s. 

“ A Library,  a Museum,  an  Encyclopaedia,  and  an  Art  School  in  one.  To  rival  it  p a 
book  of  reference,  one  must  till  a bookcase.  . . . The  work  is  practically  an  epitome  t 

a hundred  Works  on  Design.” — The  Studio. 

A HANDBOOK  OF  ART  SMITHING.  For  the  m of 

Practical  Smiths,  Designers  of  Ironwork,  Architects,  ai  . in 
Art  and  Technical  Schools.  By  F.  S.  Meyer,  Author  of  “ A 
Handbook  of  Ornament.”  With  an  Introduction  to  he 
English  Edition  by  J.  Starkie  Gardner.  Containing  214 
Illustrations.  Demy  Svo,  cloth.  Price  6s.  Net  5s. 

“ An  excellent,  clear,  intelligent,  and,  so  far  as  its  size  permits,  complete  account 
of  the  craft  of  working  in  iron  for  decorative  purposes.” — The  Athenceum. 

THE  HISTORIC  STYLES  OF  ORNAMENT.  Con- 
tainirfg  1,500  Examples  of  the  Ornament  of  all  Countries  and 
Periods,  exhibited  in  100  Plates,  mostly  printed  in  gold  and 
colours.  With  Historical  and  Descriptive  Text  (containing 
136  Illustrations),  translated  from  the  German  of  H. 
Dolmetsch.  Small  folio,  cloth  gilt.  Price  25s.  net. 

A well-selected  “Grammar  of  Ornament,”  which  gives  particular 
attention  to  the  Art  of  the  Renaissance. 

A MANUAL  OF  HISTORIC  ORNAMENT,  being  an 
Account  of  the  Evolution,  Tradition,  and  Development  of 
Architecture  and  the  Applied  Arts,  for  the  use  of  Students 
and  Craftsmen.  By  Richard  Glazier,  A.R.I.B.A.,  Head- 
master of  the  Manchester  School  of  Art.  Containing 
500  Illustrations.  Royal  Svo,  cloth.  Price  5s.  Net. 

The  object  of  this  book  is  to  furnish  students  with  a concise  account 
of  Historic  Ornament,  in  which  the  rise  of  each  style  is  noted,  and  its 
characteristic  features  illustrated. 


B.  T.  BATSFORD,  94,  high  holborn,  London. 
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